


IN QUESTIONS -AND ANSWERS

CONTAINING
.INDIAN CONSTITUTION ‘ENGLISH CONSTITUTION
..SWISS CONSTITUTION ' AMERICAN CONSTITUTION
RUSSIAN CONSTITUTION

BY
Dr. VIDYA DHAR MAHAJAN
M. A. (Political Science & History) Ph. D. LL. B.
Professor of Politics, Punjab University College, New Delhi.

Her SECU ) I C IR EE SRS EHHIEY
Farpginctsr: i Tk~ PUNESREEE

PURI BROTHERS

BOOK-SELLERS & PUBLISHERS.
38 Jawahar Nagar, DELHI{-6.

«



CONTENTS

I. The Constitution of India
II. The English Constitution
III. The Swiss Constitution
IV. The American Constitution
" V: The Russian Constitution

1-132
133—244
245—263
264—294
295326

Printed by Mr. Baldev Raj Sethi at the Natio inti
Press, Basti Punjabian Subzimandi, Delhi ai:u:ll1 aéutl:lxi;?lggg
by Pun. Brothers Booksellers-and Publishers

38 Jawahar Nagar Delhi.



Introduc

£="Q. 1 What are the salient features of the new
Constitution of India ?

Ans There are certain leading characteristics of the
new Constitution of India In the first place, the Indian
Constutution 1s a written one ft has 395 Articles and 8
Schedules It 1s the lengthiest constitution which the
world has so far produced Its bulk 1s due to many
factors The constitution cmbodies not only the broad
principles but also the details of the admimistrative machinery
In the case of the U S A., the consttution provides only
for the Federal Government, but 1n the case of India the
constitution provides both for the Umon Government and the
units  India 15 a vast country and its units have therr
peculiar  problems. Adequate provisions had to be made
to reconcile the conflicung interests of the umts More-
over, detailled provisions had to be made for the tran-
sitional period on account of the peculiar positieon of the
Indian States Thus, the constitution had to provide for
what are Lnown as Part A, Part B, Part C and Part D
states Circumstances also dcmanded the incorporation of
spectal provisions for the protection of the Scheduled Castes
and the Schzduled Tribes The authors of the coastitution
had also to prownide for the fundamental rights and the
directive principles of state policy, As a matter of fact,
the fathers of the Indian Constitution tried to incorporate
mto the constitution all that the experience of the world
had shown to be essential for the admumstration of a
progressive state No wonder, the Indian Constitution 1s a
long one

(2) Another feature of the Indian Constitution 1s 1ts
flexibility, It 1s true that the Indian Consutution 15 a
Federal one and consequently a written one also  The
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process of amendment of the constitution 1s simple and
not. very difficult though it requires spccial majoritics. It
does not need the use of theimtiative or the refcrendum
as 1 Switzerland The amendment can be made by the
Central Legislature without the need of raufication by any
other body except in a very few cases In normal times, the
Centre has the nghf to direct the policy of the state
Governments so that there may be a uniform system
of administration  Moreover, 1 tmes of cmergency, the
federal constitution of India can be transformed 1nto a
unitary one 1n order to meet the situation No wondecr,
Pt Jawahar Lal Nehru made the following observatons:
“While we want this constitutton to be as sohd and
permanent as we can make it, there is no permanecnce
i constitution There should be a certain flestbility. If
you make anything rigid and permanent, you stop the

nation’s growth, the growth of a living, wvital, organic
2
people’

(3) Another feature of the Indian constitution 1is 1ts
federal character Like all other federal constitutions, the
Indian consutution provides for a division of powets
between the Union centre and the units and the supremacy
of the judiciary  Seventh Schedule of the constitution
provides for the Union List consisting of 97 items, State
List consisting of 66 1tems and the Concurrent List con-

sising of 47 items The Supreme Court 1s to act as the
watch-dog of the Constuitution T

.

But 1t 15 to be noted that the Union centre has been
made very strong The Union List contains almost all
the important subjects which concern the country as a
whole The Concurrent List also gives a lot of authority
to the Umon Government. In times of emgrgency, the
very nature of the constitution undergoes a change  The
State Legislatures and their mimstries are put on the
shelf and all power comes into the hands of the Governors
as.the representatives of the President of India ' In other
words, everything 15 directed from the Centie, Moreover,
the residuary powers are also to be exercised by the
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Union Governfnent  The states have no say in this matter
Thus, the Indian_consutuuon 33 _a__unique combinations
of the federal and unitary systems 1n_the world.

(4) The new constitution of India emphasises the
sovereignty of the people of Inlia. The constitution
declares India to be a _Sovereign Democratic Reoublic
There 1s to be no hredxtmmhc Tfdian
President 1s w be elected for a number of years He
can be umpeached during his tenure of office All power
is to come from the people and 15 to be exercised 1n
such a way that the people of India have justice, liberty,
equality and fraternity

It 1s true that the Indian constitution provides for
an elected President, but this does not mean that India
has a presidential form of government As a matter of
fact, thereis complete _parliamentarygovernment at the
Centre.. The Indian President can be compared to the
King of England He is merely to act in a constitutional
capacity, He 1s w0 act on the advice of his mimsters ~
and the real power at the Centre rests in the hands of
the Prime Minister and his Cabinet  But that_1s_not so

Ty
in_the_case of the states It is true that ordinanly ihe
Governor 1s to act as a constitutional head according
to the advice of the muimisters But 1n certain cases he
bas bcen authorised to act in his discretton  This thing
15 a remnant of the Government of India Act 1935. The
excrcise of discretionary powers by the Governor 1s the
negation of the patliamentary form of government More-
over, in umes of emergency, the President 1s authorsed
to suspcnd the constitution of the state or the states and
take over all the powers i his own hands Under such
circumstances, 1t can hardly be said that a parliamentary
form of government has been provided for the states
No wonder, 1t has bcen said that the Indian Constitution

provides _for a__ Parliamentary-cum-Presidental_form___of
Government T

) (5)'Another characterisic of the Indian constitution
15 the incorporation of the fundamental rights into the
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constitution. Those rights are given 1n Articles 12 to 35
of the constitution. Those rights are night 1o cquahty,
right to particular freedoms, rnight agamnst explontation,
right to freedom of rchgion, cultural and educauonal
rights, Tight to property and right to constitutional remedics
Right to equality 1mphes cquality before law,  prohibition
of discrimination on grounds of rchgion, race, caste, se¥
or place of buth, equality of opportumty 1in matters
of public employment, and abohtion of wutles  Right to
frcedom 1mplies the nght to frcedom of, speech and
expression, to assemble peaceably and  ‘without arms, to
form associations or umions, to move frcely throughout
the territory of India, to reside and scttle 1m any part
of India, to acqure, hold and dispose of property and
to practise any profession or to carry on any occupation,
trade or business.

It 15 to be noted that the fundamental nghts m-
bodied m the Indian Constitution are not mere  de-
clarations of absolute principles Thosc rights have bcen
made justiciable This means that 1f they are violated,
i 1s the duty of the Courts to safe-guard them Any
law of the legislature and any act of the government is
unconstitutional if 1t conflicts with any fundamental right
But 1t 1s to be noted that these rights can be suspended
during the period of emergency While the importance
of the fundamental rights to the individoals 1s not denied.
the security of the state has also not been ignored.

(6) Another novel feature of the constitution 1s the
provision of Directive Principles of State policy in Part IV
of the Constitution Thus 1t 1s provided that the state
Is to secure asocial order for the promotion of welfare
of the people Every citizen has the right to adequate
means of hivelihood There 15 to be equitable distribution
of the material resources of the country for the common
good Every person 1s to reccive equal pay for equal
work  The children are to be protected from exploitation
and moral and material abandonment The state is to
organise wvillage Panchayats as units of self-government.
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Every citizen is to have right to work, to education and
to public assistance 1n certain cases. The State 15 to
make provision for just and humane conditons of work
and matermty rehef. The state 15 to see that all workers
get a hving wage. The state should aam at a uniform
Cwil Code for the citizens It 1s the duty of the State
to promote educational and economic 1nterests of the
Scheduled Castes, Scheduled Tribss and other weaker
sections of  the people. It is the duty of
the State to raise the level of nutriton and the standard
of iving ot the people and also to wmprove the public
health The State 1s to protect monuments, and places
and objects of national importance. The State has to
separate the judiciary from the executive. Finally, the State
has to promote international peace and security.

Critics pomnt out that the Directive Principles of State
Policy are worse than useless Th:y are not worth the
paper on wauch th:y hav: bzea wrtten The authors of
the constitution merely wasted thewr time while drafting
them or di.cussing them Th: people can take no action
agawst the government if 1t doxs nothing to fulfil any of
the provisions gwven in Part IV. But it cannot be denied
that no goveramzat which aims at wiaming and maintaining
the goodwill and co-opsration of th: p:ople, will be able
to ignore or act against the provisions given 1n the
Durective Principles of State Policy

(7) The Amsrican constitution provides for the equality
of repressatation of the uaus of the federation 1n the
Senate Buat 1n th: cass of Inha, Fourth Schzdule of the
constitution provides that the number of members from
the states for thz Couacil of States or the Upper House
will vary fram 1 to 31.

(8) In the case of U.S. A,, the Federal Government
has 1ts own separate admuinistrative machinery 1n  the
untts or the states, In the case of India, _the Supreme
Court and the High Courts._form one single integrated
judicial system. It 1s the duty of these courts to administer
the law of the country whether that law has been
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passed by the Parhament or the State Legulatures.
Yo

(9) In the case of other Federations, there 1s double’
atizenship  There 15 the citizenship of the Union and the
atizenshp of each umt, This 18 the case in the U S A,
Switzerland and other countries. But in the case of India,
there 1s to be only one single cruizenship and that 1s the
Union ciuzenship.  There 18 no state ctizenship of the
Punjab, Uttar Pradesh or Bibar The same apphes to
other states

(10) Another feature of the new consutution 1s the
provision of a Secular State There s to be complete
freedoth from rehgious or communal bias, There 15 to be
no state rehgion The statcisnot to help the propagation
of any particular rehgion.

(11) Another special featurc of the new constitution
is the abolition of communal electorates The fatheis of
the constitution seem to have learnt from their past
experiences. [n the interests of national sohdarity, it has
been found essential that there should be no voung on'
communal lines Only a few scats have been reserved '

for some time for the Anglo-Indians and the Scheduled
Castes :

(12) Another featurc 15 the provision for adult franchuse
Every man and woman of 21 years of age has  been

given the right "to vote India 15 to witness the
greatest expenment in democracy.

* (13) Another feature of the new constitution 1s she
integration of the Indian States with the rest of India
under the same constitution. It has been rightly sad
that “our new ‘constitutiod 1s not an alhance between
democracies and dynasties, but a rcal umon of the

Indian people buwlt on the basic concept of the sovereignty
of the people.”

«=Q. 2. Wha.t is f,he method of amendment of the
Indian Constitution and what changes have

been made by the first amendment to the.
Constitution ?
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Ans The Indian Constitution lays down three different
ethods for the amendment of different provisions of the
Constitution  In the first place, a very larg~ number of the
provistons can b: am:anded by the Umon Tarliament
by a smple majonty This 15 so 1 the case
of the creation of a new state or reconstitution of existing
states, the creation or abolition of Upper Chambers 1n the
States, the constitution of centrally administered areas and the
administration of Scheduled Areas and >cheduled Trib.s

2  Secondly, a' Bill for the amendment of Consutution
may be passed by two-thirds majority of either House of
Parliament and also raufied by the Legislatures of half of the
States This procedure 1s applicable 1n the case of the election
of the President, the execuunve power of the Union and the
States, the Supreme Court and the High Courts, the distribu-
tion of legislative powers between the Union and the states
and the representation of states in Parliament

3. The remaining provisions of the Constitution can be
amended by the Parliament by a majority of two-thirds of the
members of each House present and voung No ratification
by the legislatures of the States 1s required for these
amendments

The First Amendment Act of 1951

The present constitution of India came into force on 26th
January, 1950 and the first Amendment Act was passed on
18th June, 1951 There were many causes which forced the
amendment of the constitution although there was a lot of
opposition to the amendment of the Constitution within so
short a period It was found from experience that the right
of freedom of speech and expresston as given by the Article
19(a) was held by some courts to be so compichensive that
an acuon should be taken against an individual who advocated
murder and other violent crimes It was found necessary to
clarify the right of cihzen to practise any profession or to
carry on any occupahion, trade or business Article 31 also
presented certan difficulties Many state legislatures passed
laws by which they abolished landlordism These laws were

)
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held to be ultra vires by certain High Courts. It was con-
sidered necessary to amend the Constitution 1n such a way that
progressive legislation n the agrarian field may not be stopped
by courts on the plea that these Jaws violated the constitution It
was also found necessary that special provision should be
made for the educational, economic or social development of
the backward classes

Changes made by 1st Amendment.

1  Artcle 15 of the Constitution had provided that the
State shall not discriminate against any cihizen on grounds
only of rehgion, race, caste, sex, place of birth or any of
them Provision had been made for special treatment of
women and chidren The amendment adds a new clause
which runs thus “(4) Nothing in this Article or in clause
(2) of Arucle 39 shall prevent the state from making any
special prowisions for the advancement of any socially back-
ward classes of citizens or for the Scheduled Castes, and the
Scheduled Tribes” The new amendment enables the state
to make special provisions for the advancement of the educa-
tionally, economically and socially backward classes

2 Article 19 has also been amended Before amend-
ment, the right of freedom of speech and expression was subject
to all laws relating to hbel, slander and defamation, contempt
of court, any matter which offends against deceny or morality,
or which undermmes the security of the state or tends to
over-throw the state According to the amended Article, the
nght of freedom of speech and expression 1s subject to all
laws 1mposing restrictions with regard to the security of the
state, friendly relations with foreign states, public order,

decency or morality, contempt of court, defamation and
Incitement to an offence

3 Inorder to help the cause of agrarian reform in the
country, a new Article 31 A has been added. According to
this, no law providing for the acqusition by the state of any
estate or of any rights therein or for the extingwmshment or
modification of any such rights therein or for the extinguish-
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ment or modification of any such rights shall be decmed to
be void on the ground that 1t is inconsistent with, or takes
away or abridges any of the provisions of the constitution
relating to fundamental nghts If any such Jaw 1s made by
the legislature of a state, it must be reserved for the consider-
ation of the President, and must receive his assent

4 Under Article 85 of the Constitution before 1ts amend-
ment, Houses of Parliament had to be summoned to meet at
least twice 1n every year. According to the amendment, the
Housces shall be summoned to meet, but 1t may be once only
m one year or two years However, six months should not
intervene between the ending of its first session and the meeting
of the nest session Formerly, there had to be two sittings 1n
one year of the Houses of Parhament and consequently two
prorogations were also necessary But this is not so after amend-
ment  Similar changes have been made 1 Article 174 which
deals with the sessions of the state legislatures

5 According to Article 87, at the commencement of every
session, the President had to adress both Houses of Parliament
assembled together and inform Parliament of the causes of its
summoning According to the amendment, President is required
to address only at the commencement of first session after
cach General Election to the House of the People. Simlar
changes have been made 1n Article 176 which deals with
address by the Governor or Rajpramukh

r=7Q 3 How far is it true to say that India is over-
centralised ?

Ans. Ttcannot be denied that the Union Goverument
under the new constitution has been deliberately made
very strong One of the very important reasons given for
this 1s that the fathers of the constitution could not trust
the sense of partiotism of the people hving n  different
parts of the country It was feared that if any provincial
government decided to become independent, there should
be certain powers with the central government to stop the
process of distintegration The strong Centre in the new
constitution can be understood only in the background of
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Pakistan If the Canadian constitution provided for a strong
central government on account of the lessons of Civil War
in the U S A, the framers of the Indian Consutution also
provided for a strong government at the cenire in order
to counteract any centrifugal tendencics that might appear
in India 1in the future. No wonder, the state governments
forgetful of the exigencies of the «tuation, complain that
India 1s over-centralsed

Under the constitution, the Umon hst contains almost
all the important items which can make the central govern-
ment strong The Concurrent List also contains many
items The residuary powers arc also left with Union
Government The Governors of Pars A States, Chief Com-
mussioners of Part G States and the Rajpramukhs of Part B
States are to be appomted or approved by the Central
Government The cmergency provisions in the Constitution
enable the Union Government to take over the administra-
tion of any state 1nto its own hands  Such a thing has alrcady
been done 1n the Punjab where the President’s rule 1s in full
swing. In many cases, the Constitution can be amended
with the consent of the federation.

Article 249 of the Constitution permits the Parliament
to legislate on any matter 1n the State List if the Council
of States passes the resolution by a two-thirds majority declaring

such matter or matters to be of national unportance and
interest

Articles 230 empowers the Umon Parhament to legislate
for the whole of India or any part of India on any matter
in the State List daring the pericd of proclaimed emecrgency

The Umon Parhament can legislate for the whole of India
or any part of India on any matter 1n the Union, Siate o
Concurrent List to give effect to any treaty, agreement or
convention with any foreign powe:

Any State Law which 1s repugnant to a Umon Law on a
subject on which the Umion Parhament 1s competent to
legislate, 1s void to the extent of its repugnancy.
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The Union Government has a lot of administrative con-
trol over the units. Arucle 256 provides that the executive
powers of the state shall be so exercised as to ensure com-
phance with the Jaws of Parhament The execative authority
of the Union extends to the 1ssuing of such directions to the
States as the Umion Government considers necessary. The
President can 1ssue such directions to the executive authority
of a State as will ensure that the State executive will not im-
pede or prejudice the exercise of the executive authority of the
Umon  President can also 1ssue directions to the States for
the protection, maintenance and construction of the means
of communications declared by him to be of natwonal impor-
tance and for the piotection of railways or national Water-
ways. President can delegate the administration of any matter
within the executive power of the Umon to the Government
of a State or its officers to work as agents of the Union

overument  Part B States ace allowed to retain their
armed forces until the Parhament otherwise provides, but
these armed forces will be a part and parcel of the armed
forces of the Union Parliamentis empowered to make laws
for the adjudication of disputes connected with inter-state
nvers  or rver-valleys It can ban the Junisdiction of any
Court including the Supreme Court on such disputes  Pre-
sident can establish an Inter-State Council for co-ordinating
the activittes of the States, promoting co-operation and resol-
ving disputes between them If any state fals to carry out
the lawfy) directions of the Union Government. that can be
taken by the President as an act constituting a failure of the
onstitutiong] Machinery 1n that State and justify the
Supersession of the authority of the State

On  the question of over-centrahzation, Dr Ambedhar
has made the following observations -

“A serious complaint 1s made on the ground that there
S 100 much of centrahzation and that the States have been
reduced to Municipalities It is clear that this view 1s not
only ap Cxaggeration but is also founded on a msunderstand-
Ing of what exactly the constitution contrives to do

“As ta the relation between the Centre and the States, it is
DeCessary to bear in mind the fundamental principle on which
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it rests The basic principle of Federalism 1s  that the
Legislauve and Exccutive authonty 1s partinoned between the
Centre and the States not by any law to be made by the
Centre but by the Consutunon atself This is what the
Constitution does ~ The States are in no way dependent upon
the Centre for their legislative or cxecutive authority  The
States and the Centre are co-cqual in this matter.

“It1s difficult to sce how such a Consutution can bu
called centrahsm It may be that th: Consutution assigns to
the Centre too large a field for the operation of us legislauve
and esccutive authority than 1s to be found in any other
federal Constitution It may be that the residuary powers
are given to the Centre and not to the States  But these fea-
tures do not form the essence of federalism

“The chief mark of federalism Ites 1n the paitiion of the
legislative and executive authority between the Centre and the
Umts by the Constitution. This 1s the principle embodied
15 our Constitution  There can be no mustake about 1t It
15, therefore, wrong to sav that the States have been placed
under the Centre  The Centre cannot by 1its own will alte

the boundary of this partitton  Nor can the judiciary For as
has been well said —

‘Courts may modify, they cannot replace. They can
revise ealier Interpretations as new arguments, new points of
view are presented, they can shift the dividing line in marginal
cases, but there are barriers they cannot pass, definite assign-
ments of power they cannot re-allocate They can awe a
broadening construction of ewisung powers, but they cannot
assign to one authority powers explicitly granted to anothsi ’

‘ The first charge of ccntrahzation defzating federalis n
must therefore fall

“The second charge of centralization 1s that the Centre
has been given the power to override the States Thas charge
must be admitted. But before condemning the Constitution

for contamning such overriding powers, certain considerations
must be borne 1n mind
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“The first is that these overriding powers are not the nor-
mal features of the Constitution Their use and operation are
expressly confined to emergencies only The second cons-
deration 15. Could we avoid giving overnding power to the
Centre when an emergency has ansen ® Those who do not
admait the justification for such overriding powers to the Centre
even 1n an emergency, do not seem to have a clear 1dea of the
problem which lies at the root of the matter

“The solution of this problem depends upon one’s answer
to this questton which 1s the crux of the problem There can
be no doubt that in the opwmion of the vast majority of the
people, the residual loyalty of the citizen in an emergency
must he to the Centre and not to the Constituent States For
it 1s only the Centre which can work for a common end and
for the general nterests of the country as a whole. Herem
lies the justification for gving to the Centre certain overriding
powers to be used 1n an emergency. And after all what is
the obligation 1mposed upon the Constituent State by these
emergency powers » No more than this thatin an emergency,
they should take into consideration alongside their own local
interests, the opinmion and 1nteiests of the nations as a whole”

CHAPTER II
Citizenship

Q 4 What is the law of Citizenship under the
New Constitution of India?

Ans The first thing to be noticed regarding the law of
citizenship 1in India 1s that although India is a Federation,
there 1s no dual citizenship. The Constitution embodies the
principle of single citizenship for the whole of India Con-

sequencly, the rights, privileges and oblhgations of the Indian
Catizens are the same all over India.

The law regarding Indian citizenship 1s to be found 1n Part
IT of the Constitution While Articles 5t0 9 lay down the
present law on the subject, Article 11 specifically provides that
nothing 1n these Articles shall derogate from the power of
Parhiament to make any prowision with respect to the acquisi-
tion and termination of citizenshup and all other matters
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relating to citizenship.

As rcgards the present law, cvery person who has his
domicile 1 the territory of India and who was boinin the
territory of India, or either of whose parents was born 1n the
territory of India, or who has oirdinarily been resident in the
territorv of India for not less than five years immadiately
preceding the commencement of the Constitution, shall be
citizen of India

Any person who has mugrated to India from the territory
now 1included in Pakistan shall be deemed to be a citizen of
India, if he or cither of his parents or any of his grand-parents
was bornin India, andif he migrated before 19th July, 1948
and has been ordinarily resident in India since the date of his
migration 1f any purson has mugrated to India on or after 19th
July, 1948 hc must be iegistered as a ciuzen of India by an
officer appointed by the Government of India No person s to
be registered unless he has been restdent 1n India for at least

six months 1mmediately preceding the date of lus application
for rcgistration

A person who has mugrated from India to Pakistan after
1st March, 1947 shall not be a citizen of India  Butif a person
who after migrating to Pakistan, hasrcturned to India under

a permit for resettlement or prrmanent return, he shall be a
citzen of India

_ Asregards persons of Indian origin residing outside India,
it 1s specifically provided by Article 8 that any person who
or either of whose parents or any of whose grand-parents was
born 1in India, and who 15 ordinarily residing in any country
outside India, shall be deemed to be a citizen of india if he
has been registered as a ciuzen of India by the Diplomatic
or Consular representative of [ndia in the country where he s
residing, on an application made by him

Article 9 says that no person shall be a citizen of India

an
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CHAPTER III
; Fuudamental Rights ’

k=Q. 5 What are the fundamental rights provided
in the Indian Constitution ?

Ans Part III of the Indian Constitution deals with the
fundamental rights which have been guaranteed to every Indian
ciizen Arucle 13 provides that all laws which are 1 force 1in
India before the commencement of the constitution shall become
void to the eatent to which they are inconsistent with the funda-
mental rights No law will be passed which 1s against any
fundamental right or 1o any way infringes any fundemental
ught  The nghts guaranteed under the constutution are the
rights to cquality, right to frecdom, nght to freedom of rehigion,
right against exploitation, cultural and education right, right to
property and right to constitutional remedies

RIGHT TO EQUALITY

Article 14 provides thar the State shall not deny to any
person equality before the law or the equal protection of the
laws within the territory of India The State shall not discrimi-
nate against anv citizen on grounds only of rehigion, race, caste,
sex, place of birth or any of them Likewise, on the same
ground, no ciuzen shall be subject to any disability, hability,
restriction or condition with regard to access to shops, hotels
and places of public entertainment, or the use of wells, tanks,
bathing ghats, roads and places of public resort Every citizen
shall be guaranteed cqual opportunity in matters of public
employment There shall be no discrimination or inehgibility
on grounds of religion, race, caste, sex, descent, place of birth or
ressdence  But certain jobs may be reserved for the backward
classes which are not adequately represented 1n Services

Untouchability 15 abohished by Article 17 and 1its enforce-
ment 15 made pumshable under the law of the country No title
shall be conferred by the State excepting military or academic
utles No Indian citizen 1s to accept any title from any foreign
State. Any person who 1s ndt a citizen of India, but holds any
office of profit or trust under the Indian Government, will not
accept any present or emolument or office of any kind from any
foreign state without the consent of the President.
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RIGHT TO FREEDOM

Arucle 19 lays down that all citizens shall have the right to
freedom of speech and cxpression, the night to assemble peace-
ably and without arms, the night to form associations or unions,
the right to move freely throughout the terntory of India, the
nght to reside and scttle in any part of the territory of India,
the right to acquire, hold and dispose of property, and the night
to practise any profession, or to carrv on any occupation, trade
or business. These rights are not absolute  Arucle 19 puts

many restrictions on them 1n the interests of the Scheduled Tribes
etc Article 20 provides that no person shall be conwvicted of
any offence except for violation of law in force at the time of the
commussion of the act charged as an offence. He will not be
subjected to any penalty which 1s greater than that which could
be inflicted under the law 1n force at the time of commission of
the offence No person shall be prosccuted and pumshed for
the same offence more than once WNo peison accused of an
offence shall be compelled to be a witness against humself. No
person shall be deprived of his Iife or personal hberty except
according to procedure established br-law  Aracle 22 guaran-
tees protection against arrest and detention 1n certain cases. If
any person 18 detained for more than three months, his case will
be placed before an Adwvisory Board who will decide as to
whethsr there 1s any sufficient cause for detention or not. But
Parhament may by law prescribe the circumstances under
which, and the cases in which a person may be detained for

more than three months without obtaimng the opinmon of
Advisory Board

Article 23 prohuibits traffic 1n human beings and forced
labour of any kind But this will not prevent the State from
imposing compulsory service for public purposes No cluld
below the age of 14 shall be employed to work 1n any factory or
mine or engaged 1n any other dangerous employment.

Right to Freedom of Religion.

~  Article 25 provides that all

persons are equally entitled t
freedom of conscience and th o o o

e right freelv to profess, practise
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and propagate religion  The only restriction is that rehgious
freedom should not interfere with public order, morality and
health. The State may also pass laws which regulate or restrict
any economic, financial, political or other sccular activity which
may be associated with any religion  The state can also pass
law to throw open Hindu religious insututions of a public
character to all classes and sections of the Hindus  Every reli-
glous denomination shall have the right to establish and main-
tain 1nstitutions for religious and charitable purposes to manage
1ts own affairs in matters of rehigion, to own and acquire mova-
ble and immovable property, and to administer such property
1n accordance with law  No person shall be compelled to pay
any tax for the promotion of any particular religion  No reli-
gious instruction shall be provided 1n any educational nstitution
wholly mantained out of state funds No person attending any
cducational institution recogmsed by the state or receiving aid
out of state funds shall be required to take part in any 1ehgious
mstruction that may be given m such institutions or to attend
any rehigious worship that may be conducted there.

Cultural and Educational Rights

Minorities having a distinct language, script or culture of
their own shall have the nght to protect the same No citizen
shall be denied admission 1nto any educational 1n,utution main-
tained by the State or receiving aid out of state funds on
grounds only of religion, race, caste, language or any of them
All minorities, whether based on religion or language, shall
have the right to estabhish and administer educational 1insti-
tutions of theu choice. The state will not show any discrumiation
while giving grants to educanonal 1nstitutions.

Right to Property .

No person shall be deprived of his property save by
authority of law No property shall be acquired for public
purposes wxghout providing for compensation for that property.
If any lawis made for that purpose, 1t does not become
elfective unless the consent of the President 1s taken But these
provisions do not apply to those laws which were passed 18
months before the commencement of the constitution.
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enforce the fundamental nghts  The Supreme Court shall have
the power to 1<sue directions or orders or wrus, 1ncluding writs
ir the pature of Habeas Corpus, Mandamus, Prohib tion, Quo
Warranto and Certiorani which may be appropriate for the
enforcement of the funcdamental 1ights Parhament has been
given the power to empower by law any other Court to exereie
all or any ot the powers gwven to the Supreme Court These
nights are to be suspended only when a state of cmergency 1s
proclaimed by the President Parliament is given the power to
decide as to what extent the fundamental rights given by the
constitution  should be restricted 1n their applicauon to the
members of the Armed Forces in order to ensure the pro-
per discharge of their duties and maintenance of discipline
among them.
Y

A few general observations may be made on the question
of fundamental nights as given 1n the constitution In the case
of the U 8. A, the fundamental rights guaranteced by the
constitution are absolute. They are immutable They are
above the Constitution and cannot be abridged or suspended
or abolished In such circumstances, the Government 1s usually
powerless 1 times of emergency Moreover, even a hutle
inferference with those fundamental rights leads to hitigation
and the executive is at the mercy of the Supreme Court
In some other countries, fundamental rights are gwen but
no provisions have been made for their enforcement The
result1s that those fundamental nights are mere paper dec-

I;ratlons and the citizens do not derive any benefit out of
them

In case of the Indian Constitution, there are no abso-
lute rights A perusal of the relevant Articles will show that
many hmitations have been put on them 1n the interests of
pubhic order and public morality. Moreover, the fundamental
rights 1n the Constitution are not above the Constitution
Whenever there 1s a conflict between the fundamental rights
of the ndiwviduals and the secunity of the State, the latter
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has been -given the first place Itis specifically provided that
in times of emergency, the President can by an executive order
suspend all or any of the fundamental rights in the whole of
India or any part of India The power of the President to
declare an emergency 1s absolute and uncontrolled. He 1s the
sole judg: to decide wh:ther a grave emergency extsts or not
In normal timess, the Constitutional remedies for the enforce-
ment of the fundamental rights cannot be suspended by
Parhament without the amendment of the Constitution Any
person whose fundamental right has been infringed can move
the Supreme Court or the High Court to enforce s rnights
because the rights under the Indian Constitution are justiciable
It1s1n this respect that the fundamental rights differ from
the Directive Principles of State policy as laid down 1n the
Constitution

£="Q 6. What are the Constitutional remedies for the
enforcement of the fundamental rights as
provided in the Indian Constitution ?

Ans.—Prof : Dicey was right when he said that
fundamental rights are useless wunless there are adequate
provisions to eaforce thzm Conszquszntly, the fathers of
the Indian Constitution have provided for adequate means
for the enforcement of the fundamental rights

Article 32 of the Constitution guarantees to every
citizen the right to move the Supreme Court by appropriate
proceedings for the enforcemsznt of the mnghts given 1n.
Part III, The Supreme Court 1s also given the power,
to 1ssue ‘directions or ordersor writs, 1ncluding  writs 1,
the nature of Habeas Corpus, Mandamus, Prohibition,
Quo Warranto and G-=rtiorari, whichever may be appro-
priate, for the enforcement of any' of the fundamental
rights. Parhiam:nt has bzen given: the authority to em-
power by law any other Court to exercise all or any of-
the powers exercisable by the Supreme Court Itis clear

that the jurisdiction of the Supreme Court and the other
Courts 1s. concurrent.
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The issuing of wrt of Habeas Corpus helps the
mndwvidual who has been wrongfully detained, to get back
his hiberty. The writ of Mandamus cnables the Superior
Court to order inferior court to do a particular thing.
The writ of prohibition will cnable the superior courts
to prevent the inferior court from exceeding theiwr jurs-
diction or doing things which are irregular according to
law. Likewise, the writ of Certiorar1 will prevent inferior
courts from exceeding their proper functions

But 1t 15 to be noted that the constitutional rcmedies
are not absolute Article 34 provides that the Parhament,
by law, may indemnfy any person in the service of
Union, or of a state or any other person in respect of
any act done by him 1n connection with the maintenance
or restoranion of order in any area within the territory
of India where martial law was n force or vahdate any
sentence passed, pumshment 1unflicted, forefeiture ordered
or other act done under martial law in such area., It
is to be noted that this power can bc exercised by
Parhament subject to two conditions. The first condition
is that the act done must be 1n connection with the
maintenance or restoration of order. The second condition

is that the martial law must be in force 1mm the area
where the act is done.

Arucle 33 provides that Parhament shall have the
power to determine as to what extent the fundamental
nights should be restricted or abrogated 1n thewr apphcation
to the members of the Armed Forces The *object of this
restricion 185 to ensure the proper discharge of their

duties and maintenance of discipline among the Armed
Forces

Article 359 provides that where a proclamation of
cmergency is in operation, the President may by order
declare that the right to move any court for the enforce-
ment of any fundamental mght or rights mentioned m
the order and all proceedings pending in any court for
the enforcement of those rights shall remain suspended
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during the period the proclamation 1s mn force or for a
shorter period Any order made may extend to the
whole of India or any part of India As soon as
possible, every order made by President shall be laid
before each House of Parliament It 1s to be noted that
the power of the President to declare emergzncy 1s absolute
and uncontrolled He 1s the sole judge to decide whether
a grave emergency exists or not By the i1ssuing of
merely an executive order, President can suspend the basic
guarantees [t cannot be denied that such absolute and
unlimited powers of the President are open to abuse,
but 1t has been considered necessary to give these powers
to the President in the higher interests of the safet of
the State The Constitutional remedies cannot be sus-
pended by Parliament in normal times without the
amendment of the constitution This has actually been
done by the Government with regard to the question of the
abolition of Jagirdar: system which conflicted with the funda-
mental right to property. However, a proclamation of emergency
ceases to operate at the expiry of two months unless
before that period 1t has been approved by resolutions of
both Houses of Parliament. This means that Constitutional
remedies can be suspended by President for two months
and for a longer period by Parhament.

It 1s to be noted that the prohibitions against funda-
mental nghts apply not only to the Parbament and the
Government of the Union but also to the State Legis-
latures and the State Governments They also apply
against the officials and other authoriies Some of the
prohibitions are directed against the individuals.

Parhament has been given the exclusive nght to
provide for matters regarding fundamental rights and also
prescribe punishments for acts which are declared offences
This will secure uniformity of treatment and equal enjoy-
ment of rights by all citizens throughout India

®
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£g="Q 7. Write short notes on the following:

Writ of Habeas Corpus, Mandamus, Pro-
hibition, Certiorari, and Quo Warranto.

Ans (1) Habeas Corpus (“you may have the body”).

A wnt of Habeas Corpus 1s the most celebrated
prerogative writ. It has been the corncr-stone of Anglo-
Amecrican liberty. The object of a writ of Habeas Corpus
15 to sec that no person 1s wrongfully deprived of his
personal lhiberty, Whenever any person is arrested, any-
body can set the machinery of justice in motion by
notice of motion or apphcation supported by an affidavit
of facts The Court 1ssucsa writ to the person or the
authority having the arrested person 1n custody to produce
that person before it and jusufy the detenuon or arrest
of the person If the Court 15 not sausficd regarding
the legality and propricty of the arrest or detention, 1t
orders the release of the person concerned Thus, the
writ of Habeas Corpus 1s the primary procedurc by
which a person who has been 1mproperly deprived of
his personal liberty, can regain 1t. It also ecnsures that
the accused will be brought to trial within a recasonable
tme. The wnt of Habeas Corpus is of a remedial nature
and cannot be used for purposes of punishment. A writ
of Habeas Corpus 1s 1neffecuve 1if the 1llegal detention
has ended before the mahing of the apphcation for the
1ssue of a writ The wnt i1s not issued if the person or
authority concerned has de facto ceased to have the custody of
the the person concerned Section 491 Cr P. C also provides
for the 1ssue of a writ of Habeas Corpus The issue of a
writ of Habeas Corpus under Article 32 of the Indian
Constitution 1s an additional right.

Right to Constitutional Remedies.

4

Article 32 gives the Right to move the Supreme Court to
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(n) Mandamus (“We Command”).

A writ of Mandamus 1s a high prerogative right of
a most extensive remedial nature  Under Artcle 32 of
the Indian Constitution, 1t 15 to be 1ssued by the Supreme
Court the High Courts and any other Court which may be em-
powered for that putpose by the Indran Parhament Formerly,
such a writ was 1ssued only by the Presidency High Courts

A writ of Mandamus 1s a command, 1ssued by a superor
Court, directing any person, corporation, or any infeiior court,
to do some particular thing specified 1 the order which per-
tains to his or thewr office and 15 1n the nature of public ducy.
Such a writ 18 used prinapally for public purposes and to
enforce the performance of pubhc dutes

The grant of a wnt of Mandamus 1s in the absolute
discrenion of the Court concerned Itis not a wnt of right
and 15 not granted as a matter of course A Court may grant
a writ of Mandamus even if the right seems to be doubtful
It mav refuse to 1ssue a writ of Mandamus on the ground of
special circumstances of the case  But the Coutrts are required
to tahe a liberal view and giant a writ of Mandamus when-
cver the circumstances of a case warrant the issumng of such
awit

Article 32 provides an additional right because Section
45 of the Specific Rehef Act also provides for the issue of
orders 1n the nature ot a writ of Mandamus  Section 45 of the
Specific Relief Act runs thus —*Any of the High Courts of
Judicature at Calcutta, Madras and Bombay may make an
order requiring anv Specific Act to be done or forborne within
the local imits of its ordinary ongwal civil junisdiction, by
any person holding a public office, whether of a parmanent
or a temporary nature, or by any corporation or inferior court
judicature *  Prowvided (a) that an apphcation for such
order be made by some person whose property, franchise or
personal right would be injured by the forbearing or doing
of the said specific act ; (b) that such doing or forbearing 1s,
_under any law for the time being in force, clearly incumbent
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on such person or Court 1n s or its public character, or on
such corporate character  (c¢) that in the opinion of the High
Court such doing or forbearing 1s consonant to nght and
justice ; (d) that the apphcant has no other specific and ade-
quate legal remedy , and (e) that the 1cmedy given by the
order applied for will bc complete . . >’ Sccuon 46 of the
same Act provides that every apphicatnon under Scction 45
must be founded on an affidavit of the person njured, stating
his right 1n the matter 1n question, s demand of justice and
the denmial thercof The High Court may, 1n1ts discrenon,
make the order applied for absolute 1n the first instance, or

refuse 1t, or grant a rule to show causc why the order applied
for should not bc made.

(1) Prohibition

A wnit of Prohibition 15 1ssued by a superior Court dircct-
ing an inferior Court not to exercise jurisdiction with which
it 1s not legally vested Such a writ compels the Courts entrusted
with judicial duties to keep within the hmits of thair jurisdiction
It orders the immediate stoppage of the trial of the ca,» in
the Lower Court A writ 1s issued against a Judge of an inferior
court 1f that Judge 1s interested in the cause, is otherwise bia-
sed, or has altered or cancelled his previous judgment cte

A writ of prohibition 1s 1ssued on a notice of motion or
an application supported by an aflidavit If any Judge or any
party proceeds with the case 1n spite of the writ of prohsbition,

contempt of Court proceedings can be started agamst the
person concerned

It 1s to be noted that while granting a writ of prohibition,
the Court should nottake into consideration the fact that an
alternative remedy exists to correct the absence of jurisdiction
or the excess of jurisdiction. The court will also not consider
the fact that an appeal lies against the exercise of such junsdic-

tion by the lower Court or any authority excrcising quasi-
Judicial functions.

(w) Certiorari (“To be more fully informed of”’).
A writ of certiorari 13 issued by a superior Court to an
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inferior Court requiring the latter to send the record of a
particular case pending before 1t to the superior Courc The
object of such a writ1s 1o see that the applicant gets sure and
speedy justice  The reason 1s that an inferior Court may not
be competent enough to do complete and effective justice.

Regarding the nature and scope of the writ of certiorar,
Viscount Simon, L. C has made the following observations , —
“The ancient writ of certiorart in England 1s an ‘original
writ’ which may 1ssue out of a superior Court requiring that
the record of the ‘proceeding 1n some cause or matter pending
before an inferior Court should be transmitted to the superior
Court to be there dealt with  The writ 15 so named because,
mm its onginal Latin form 1t required that the King should
“be certificd” of the proceedings to be investigated, and the
object 1s to secure, by the exercise of the authority of a
superior Court, that the jurisdiction of the inferior Tribunal
should be properly exercised This writ does not 1ssue to corr-
cct purely executive acts, but, on the other hand, 1ts application
15 not na.rowly ‘limited to inferior ‘Courts’ in the strictest
sensc Broadly spcaking, 1t may be said thatif the act done
by the infertor body 1s a judicial act, as disttnguished from
being a mmmsterial act, certiorari will lie  The remedy, 1n
pomt of principle, is derived from the superintending authority
which the Sovereign’s Superior Courts, and 1n particular the
Court of King’s Bench, possess and exercise over inferior
Jurisdiction’ (70 I A 129).

It is to be noted that a writ of prohibition differs from
a writ of Certiorart A writ of prohibition can be brought at
an earlier stage of the proceedings complained of 1Itis a pre-
venuve rather than a remedial measure.

(v) Writ of Quo Warranto (“‘By what warrant”)

A writ of Quo Warranto may be issued by a Court when
a person acts mn a capacity in which he 1s not entitled to act
It 1s a writ of right 1ssued by a Court against a person who
claims or usurps any office, franchise or iberty  Such a wnit
requires the person against whom 1t 1s issued to show as to by

[
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what authority he supnorts lns claim so that the same may be
determmed  The wnit of Quo Warranto 15 1n the natwe of
an injunction Students of constitutional history of England
know that Edward I staited Quo Warranto procecdings against
those barons who were holding batonial courts without the
authority of the King.

g= Q 8 What are the “seven freedoms’’ guarantee’d lgy
the constitution and what are their limi-~
tations ?

Ans Article 19 of the consutution says that all the citi-
zens of India shall have the nght to freedom of specch and
eaptession, the nght to assemble peaceably and without arms,
the right te form associations or umons, the right to move treely
thioughout India, the right to reside and settle in any part of
India, the night to acquire, hold and dispose of propeity, and

the 11ght to practise any profession, and to carry on any occupa-
tion, trade or business

But it 15 to be noted that the right to the above-mentioned
seven freedoms 1s not absolute  Article 358 provides that while
a proclamation of emergency 15 1n operation, the Statc has the
right to pass any law or to take any execuuve action which may
be 1n violation of any of the above-mentioned seven freedoms

In adduwion to this, many other himitations have been put on
the seven fiecedoms

As regards the night of freedom of spcech and expression, a
state can put restrictions on the ground of defamation, contempt
of Court, decency ot morahty and the sccurity of the state. This
right does not enable a ciuzen to doillegal or 1mmoral things

He has also not the hicensc to overthrow the state by force or
unlawful means

[y

As regards the fieedom of assembling, 1t 15 clearly provided
that the assembly must be peaceful. The membeis of ths
assembly should not carry arms, although the Sikhs are
allowed to carry Kirpans. The object of this restiiction is
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to prevent the breach of peace or the creation of .pubhc
disorder

As regards the right to form associations and unions, the
state 1s allowed to put reasonable restrictions in the interests of
the public 1n general The state 15 authonised to stop 1llegal
strihes by orgamised workers. It can stop the association of
those individuals who may be entering mto a criminal cons-
piracy It can stop the formation of any association or union
whose existence 1s dangerous to public peace. The state can
put reasonable restrictions in the interests of public morality

As regards the right to move freely throughout India, the
state can put reasonable restrictions in the interests of the
general public or for the protection of the interests of any
Scheduled Tribes

As regards the night to reside and settle 1 any part of
India, any state can put reasonable restrictions either in the
interests of the general public or fo1r the protection of the inter-
ests of the Scheduled Tribes

As regards the freedom to acquire, hold and dispose of pro-
perty, any state can put reasonable restrictions 1n the interests
of the general public or for the protection of the interests of any
Scheduled Tribes

As regards the freedom of profession, occupation, trade or
business, any state can put reasonable restrictions 1n the interests
of the general public, or in the interest of public order, morality
or health A state can prescribe any qualification for carrying
on any profession or technical occupation

— e St

K== Q 8 What provisions have been laid down by the
Indian Constitution for religious freedom
in order to maintain the secular character
of the Indian State ?

Ans Article 25 lays down that all persons are equally
entitled to freedom of conscience and the right freely to profess,
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practise and propagate rehigion. But this right 13 subject to
public order, merality and public health The state can
make any law which regulates or restricts any economic,
financial, political or other secular actiitics which may be
asscciated with any religious pracace  That law may provide
for social welfare and reform or the throwing open of Hindu
religious 1nstitutions of a public character to all classcs and
sections of Hindus.

Subject to public order, morality and health, every religious
denomination shall have the right to establish and maintain
institutions  foc religious and charitable purposes, the right to
manage 1ts own affairs in matters of religion, the right to
own and acquire movable and immovable property, and the
right to administer such properties 1n accordance with law

No person shall be compelled to pay any tax for the

promotion or maintenance of any parucular religion~or any
religious denomination

No relhigious instruction shall be provided 1n any educa-
tional institution wholly maintained out of State funds But
f any educational institution 1s administered by the State, but
has been established under any endowment or trust which
requires that religious instruction shall be given, tone Statwe
shall give religious education 1n the case If any educational
institution 18 recognised by the state or 1s getting monetary
help from the State, no student studying in that stutution
shall be forced to attend any rehgious worship conducted 1n
that institution or lecture given 1n that institution.

Article 16 provides that no citizen shall be discriminated

against 1n respect of any employment of office under the State
on grounds of relegion only.

Religious minonities are given the right io establish and
administer educational 1nstitutions of their choice  The
State will not show any discrimination while making grants-
m-aid  to these institutions No citizen shall be demed
admission into any educational institution maintained by the

state or recewving aid out of State Funds only on grounds of
rehigion.

.
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It is clear that the State is to observe an attitude of
impartiahity towards all rehgions. The State should not
stand between ,man and his Creator. This 15 the only
attitude which 1s consistent with the secular character of the
Indian State.

£=>Q 9 Discuss the provisions of the Indian Consti-
tution with regard to the right to life and
personal liberty ?

Ans Artcle 21 of the Constitution provides that no
person shall be deprived of his Iife or personal property except
according to procedure established by law There was a lot
of discussion over the expression ‘procedure established by
law” It has been held in the case of Gopalan Vs  the
State that ‘‘Procedure established by law” 1s not the same
thing as “the due process of law” as used in the American
Constitution

The nght implies that no person 1s to be deprived. of his
hfe or peisonal lhiberty enless and until it 1s proved that the
action taken by the executive is 1n accordance with the pro-
visions of law  Suppose a person 1s arrested without any rhyme
or reason Article 32 provides the remedy. The Supreme
Court can issue a writ of Habeas Corpus directing the person
m whose custody the arrested person s, to produce the
body of the arrested person before the court If the Supreme
Court 1s not satisfied regaiding the legality of the arrest or
imprisonment, 1t can order the arrested person to be released
forthwith  Similar powers are given to the High Courts

Exceptions

But the Constitution puts certain Iymitations on the
personal hberty of the individuals Those restrictions come
nto operation when a person 1s arrested under the ordinary
law or under a law of preventive detention

1 When a person 1s arrested under the ordinary law, he
must, after arrest, be informed of the grounds of his arrest
He must be given the right to consult and to be defended Lty
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E=Q 10 Writs notes on the following cases —-

Gopalan Vs The State, Brij Bhushan Vs The State
of Delhi, Romesh Thappar v The State of Mazares,
Dr N B Khare Vs The State of Delhi, Bulsara Vs
State of Bombay, Rashid Ahmed Vs The Municipal
Board, Karaina, Champakam Dorairajan Vs 't he State
of Madras, Master Tara Singh v Punjab State

Ans 1 Gopalan Vs The State

In this case, Gopalan petitioned the Supreme Court for a
writ of Habeas Corpus on the ground that the Preventive
Dectention Act, 1950 was void and inoperative and that
therefore his  detenition under that Act was illegal The
Supreme Court held, by a majority, that the Prevenuve
Detention Act was a valid pece of legislation and
Gopalan’s application for a writ of Habeas Corpus could
not be entertained  However, it was unamimously held
that S. 14 of the Act which took away or abridged the
nght of the detenuc to move the Court by approprnate
' proceedings was illegal and void Das | remarked It
appears to me, therefore, that sectton 14 of the Act 1n
so far as 1t prevents the detenue from disclosing to the
Court the grounds communicated to him 1s not 1 con-
forrmty with Part III of the Consutution and 1s, therefore,
voud under Arucle 13 (2)°. The same Judge remarked
that “‘the only power of the Court 1s to detetmine whether the
mmpugned law provided some procedure and obseived and
- obeyed the munimum requirements of Article 22 and if 1t has,
then 1t 15 not for the Court to insist on more elaborate procedure
according to its notion or to question the wisdom of legislatve
authority in enacting the pairticular law, however harsh, un-
reasonable, archaic, odious the provisions of that law may be”
It was also held that Article 19 which deals with freedoms of
citizens and Article 21 which deals with protection of life and
personal property, are mutually eaclusive and each one of them
deals with different aspects of hiberty Both preventive and
pumtive detention are held to be outside the scope of Aiticle
19. The words “proceduce established by law” do not mean
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“‘due process of law™ as understood in the U S A Article 21
does not afford any protection against competent legislatine
action in the field of substantive crimmnal law  As regards the
right to life and personal liberty there is the legislative supre-
macy and not judicial supremacy

2 Brij Bhushan v. The State of Delhi

In this case, the Chief Commissioner issued an order
requiring the printer and publisher of the Orgamser, a week
of Delhi, under Section 7 of the East Punjab Public Safety
Act, 1949, *‘to submit for scrutiny in duphcate before publi-
cation all communal matter and news about Pakistan ..”"The
petiioners apphied for a wnt of certiorari and prohibition
against the Chief Commissioner  The result was that the order
of the Chief Commussioner was quached

3 Romesh Thappar v. The State of Madras

In this case, the State of Madras imposed under the
Madras Maintenance of Publhic Order Act a ban on the
entry and the circulation of the journal *¢ Cross Roads™ 1n the
state of Madras The petidoner contended that the said orders
contravened the fundamental night to freedom of speech and
expression as given by Arncle 19 of the Consutution The Sup-
reme Court accepted the appilication and observed that the
freedom of speech and expression included the propagation of
ideas and that was possible bv the freedom of circulation.
Liberty of circulation is as essential to that freedom as the
liberty of publication. Indeed. without circulation the pubh-
cation would be of htide value The order of the Madras

Government was a violanon of the peutioner’s fundamental
right as given under Article 19

4 Dr.N B Khare v. The State of Delhi

In this case, an order was pasied bv the District Magistrate,
Delhi under Section 4 of the East Punjab Public Safety Act
requiring Dr Khare to remain away trom Delhi for a period
of three months. Dr. Khare applhed to the Supreme Court
under Article 32 and contended that the order of the
District Magustrate infringed his fundamental right to freedom
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of movement throughout India It was held that an extern.
ment order necessarily abridged the night given by Artcle
19 and the question was whether the order was within the
limitations permutted under the same Article. The contention
of the pettioner was not accepted by the majonty of the
Judges of the Supreme Court and consequently s application
was dismissed. Kania, C J observed thus© “The order 1s
made because the activities of the peutioner are likely to
prove prejudicial to the mantenance of law and order and
the grounds specified have a duect bearing on that conclusion
of the District Magstrate T, therefore, think that this contention
of the peutioner must be rejected” In a dissenting note,
Mahajan and Mukherjee JJ held that a person could be
externed for three months but the government could extend
the tume without any imit  This was an unreasonable restric-
tion and therefore Section 4 was void as being contrary
to Article 19.

5 Bulsara V State of Bombay.

In this case, a petition was made to the High Court of
Bombay challenging the validity of the Bombay Prolibition Act,
1949, on the ground that 1t was void for contravening certain
fundamental rights guaranteed by the Indian Constitution A
Full Bench of High Cowrt of Bombay held that the Prohibi-
tion Act as a whole could not be declared to be void and
inoperative. However, theie were certain provisrons which were
discrimnatory and provided for preventive detention. These
provisions were void because they were inconsistent with the
fundamental rights

6 Rashid Ahmed v The Municipal Board, Kairana.

In this case, Rashid Almed made an application to the
Supreme Court for the enforcement of his nght to carry on
his business which was completely stopped by the Municipal
Board of Karamma. Rasiud Ahmed, a commssion agent, was
cariying on wholesale business 1n vegetables and fruits at
Karana in U P Certain bye-laws were made by the Munici-
pal Board Under one of the bye-laws, the application of
Rashid Ahmed for a license to carry on his business at his
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shop was rejected on the ground that there was no bye-law
authonising the 1ssue of any heense to am.  The Supreme
Court accepted the petition of Rachid Ahmed and held that
Iis fundamental right to carry on business had been wiolated
The restriction was not rcasonablc.

7. Champakam Dorairajan v The State of Madras.

In this case, thec Madras government jssued an  order
himiting the number of scats allotted to the members of a parti-
cular community, the Brahmins, m certain colleges attached
to the Madras Untversity, wrespecive of their merit.  An
apphcation was made to the High Court by the petitoner that
the rcefusal of admission to him was a violation of lis funda-
mental nght, It was held that the oider of the Government
was agamnst Article 15 of the Constitution, and hence was void
It was held that the state could not discriminate against the
applicant for reasons of s caste or rehgion A similar decision

was given 1 the case of C. R, Srimivasan v the State of
Madras.

8 Master Tara Singh v Punjab State

In this case, prosecutions were started against a political
worker on account of Ins two speeches under Sections 124-A
and 151-A, I. P. C and Section 24(a; of the East Punjab
Public Safety Act The accused applied to the High Court
of the Punjab contending that the above scctions became in-
valid on 26-1-50 i wview of Article 13, as being 1nfringements
of the freedoms guaranteed by Article 19. The restrictions were
not reasonable and hence were not covered by Article 19  The
case was withdrawn to the High Court which held that
Section  24(a) Pubhc Safety Act was void in view of Supreme
Court judgment 1n Brij Bhushan v, The State of Delli  The

I:esult was that the accused was ordered to he set at
liberty.

———

, CHAPTER 1V
N Directive Principles
E="Q. 11. Discuss the nature and extent of the Direc-
tive Principles of State Policy.

N
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Ans Part IV of the Indian constitution deals with the
direcive principles of state pohcy According to Arti-
cle 38, the state shall strive to promote the welfare of the
people by sécuring and protecting, as effectively asit may,
a social order i which justice, social, economic and poli-
tical, shall inform all the institutions of national Iife

1 According to article 39, the state has to direct its policy
mm such a way that all men and women cequally have the
right to adequate means of lvelihood The ownership and
control of the matenal resources of the country are to be
distributed 1n such a way that the common good 1s achieved
The economic system of the country should not result in the
concentration of wealth and ‘means of pioduction 1n the
hands of a few Theie 15 to be equal pay for equal work
for men and women  The health and strength of the workers
are not to be abused The citizens are not to be forced
to enter occupations unsuited to thewr age and strength.
The children and youngmen are to pe protected aganst
exploitation and against moral and material abandonment

2 It 1s the duty of the state to take stepsto organise
village Panchayats and give them such powers and functions
as can make them units of self-government )

3. It 1s the duty of the state to make effective provision
for securing the right to work, to education and public assis-
tance 1n cases of unemployment, old age, sickness and disable-
ment, and 1n other cases ot undeserved want

i

4. The state shall make provision for securing just and
humane conditions of work and for maternity rehief The
state shall endeavour to secure to all, workers a hving wage,
conditions of work ensuring a decent standard of life ..and
full enjoyment of leisure and social and cultural opportu-

nmtiecs  The state shall endeavour to promote cottage, 1n-
dustries

5 The state shall endeavour to secure for the citizens a
uniform cvil code for the whole of the country. The state
shall endeavour to provide for free and compulsory educa-

> 4

“ 4
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tion for all children up to the age of 14 within ten ycars of
the constitution.

6 The state shall promote the cducational and economic
mterests of the weaka secuon of the people, parucularly the
scheduled castes and scheduled tribes, and also protect them
from social injustice and all forms of caplointation.

7 1t shall be the prnimary duty of the state to raisc the
level of nutniion and the standard of hving of the pcople
of India and also to improve their health.  The state 1s to adopt
measures to stop the consumption of intosicaung drinks and
drugs The state 15 to enderavour to organisc agriculturc and
ammal husbandiy on modern and scientific hines It is the
duty of the state to protect monuments and places and objects
of national importance The state 1s to take steps to scparate
the judiciary from the exccutive.

8 Article 51 provides that the state shall endeavour to pro-
mote international peace aud security, mamtain just and
honourable relations berween nations, foster respect for inter-
national law and treaty obligations, and cncourage settlement
of international disputes by arbitration

The nature of Directive Principles of State Policy

Article 37 of the constitution provides that the directive
principles of the state policy are not enforceable by any Court
Inspite of this, these principles are fundamental in the gover-
nance of the country. Moreover, 1t shall be the duty of the
state to apply these principles while mahing laws.

The directive principles of state policy are a novel feature
and they seem to have been borrowed from the Irish consti-
tution Even under the Indian constitutton of 1935, we had
what were known as the Instruments of Instructions issued by
the Briush Government to the Governor-General and the
Governors of the Provinces It 1s a matter of history that in
the draft Consuitution it was contemplated to issue similar
tnstructions to the President and the Governors. Later on
however, this proposal was dropped and we have the direc-
tve principles of state policy in the present form.
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These principles are those which the fathers of the Indian
Constitution thought to be the basic principles They are
in the nature of directions, instructions or recommendations
to the executive authorities and the legislature  They are like
moral precepts and economic maxims These can be used
by the oppouents of the governm:nt to criticise the work of
the government It 1s possible that whatever part has been
played by ‘“the police power of ihe state and the priaciple
of ‘*due process of law” in the American constitution, may
be done by the directive principles of state policy under the
Indian constitution It 1s not possible to say as to how far
thess principles have to be kept 1n mind by the Supreme
Court while interpreting the Constitution  These principles of
state policy appear Iike a polincal mimf-sto, an instrument
of mstructions, a code of moral preceps wiich has to guide
both the execuuve and the legislature They merely tell us
as to what the hopes and aspirations of the fathers of the
constitution werc  They are intended to create a healthy

atmosphere for the growth of a democratic republic in
India.

Q 12 Point out the difference between the funda-

o mental rights and the directive principles
of state policy ?

Ans It is true that Article 37 lays down that the direc-
tive principles of state policy are fundamental 1n the governance
of the country  Itis also true that the same Article malkes
it the duty of the State to apply thesc principles while making
laws Butin spite of this, there 1s a fundamental difference
between the fundamental nghts and directive principles of
state policy It 1s true that both the subjects deal with important
matters, but while the fundamental rights can be enforced by
the Supreme Cowt, High Courts or any other Court which
may be given such a power hy Parliament, that 1s not the
case with the directive principles of state policy. These princi-
ples are a goood guide, but they cannot be enforced Human
experience shows that whenever no machinery is provided for

n
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the enforcement of certain rights, they become mercly paper
declarations and are not of any great practical value.
CHAPTER V
The Union Executive

Q. 13. Explain the tenure of office and method of
election of the President of India ?

Ans. 1 The President 1s to be clected and hold office
for five ycars from the date on which he enters upon his office.
He may resign s office. He may be removed fiom office by
impeachment on the charge of the violation of the constitution
He can be re-clected for a second term, but probably not for
a third term. No person s to be clected President who lias
not completed the age of 35, and who 1s not qualified fo
clection,as a member of the House of the Pcople. A person
holding an office of profit under the Government 1s not to be
elected President. As President, he 1s not to hold any other
office of profit  He 1s entitled without payment of rent to the
use of his official residence. e 15 entitled to such emoluments,
allowances and privileges as may be dctermmed by Parliament

by law His emoluments and allowances arc not to be decrcased
during his term of office

2. As regards the procedure for the clection of the Presi-
dent, he 15 to be clected by the members of an clectoral
college consisting of the clected members of both Houses of
Parhament and the clected members of the Legislative Assem-
blies of the States. As far as possible, there 15 to be um-
formity in the scale of representation of the different states
at the election of the President. Election 15 to be held in
accordance with the system of proportional representation
by means of the single transferable vote The votng 1s to
be' by secret ballot. It 15 clear that the people have no
direct part imn the clection of the President Dr. Rajendra

Prasad has been elected the first President under the new
constitution.

——— -

Q.-44 What is the method of impeachment of the
President ?
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Ans When the President of India has to be impeached
for the violauon of the constitution, the charge 1s to be
perferred by either House of Parhament. No charge 1s to
bs peiferred unless the proposal 1o perfer such a charge is
contained 1n a resoluuon which has been moved after at
least 14 days” notice 1n writing, signed by not less than one-
fourth of the total number of the members of the House
has heen given Such a resolution must be passed by a majo-
rity of not less than two-thuds of the total membership of
the House

When a charge 1 preferred by either House of Parhament,
the other house 1s to 1nvestigate the charge or cause the
charge to be investigated The President has the night to
appear at the time of investigation He may appear through
a representative even If as a result of the 1nvestigauon,
a resolution 15 passed by not less than two two-thirds of
the total membership of the House investigating the charge,
declaring that the chaige preferred against the President has
been proved, such 1esolution has the effect of removing the
President from his office as from the date on which the reso-
lution 1s passed The President continues to function as
President during the period of investigation

Q. 15. What is the position of the Vice-President
of India ?

Ans The Vice-President of India 1s the ex-officio chair-
man of the Council of States, and as such presides over 1ts
meetings. He 1s elected by the members of both Houses of
Parhament assembled at a joint meeting in accordance with
the system of proportional representation by’ means of single
transferable vote Voungis to be by secret'ballot. He 1s not
to hold any other office of profit ' When he acts as the
President of India, he 1s not to perform his duties as the
Chairman of the Council of States, If any vacancy arises
in the office of the President by reason of his death, resig-
nation or removal, the Vice-President acts as President
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tll the date a new duly-elicted President enters upon  his
office ’

Dr S. Radhaknshnan has been clected as the first Vice-
President under the the new Constitunon.

t="Q. 16 What are the judicial powers of the Presi-
dent and a Governor under the Indian
Constitution ?

Ans The judicial powers of the President and a Gover-
nor are the same The powers of the President correspond
to the prerogauives of the Briish Crown

1 The President has the power to grant pardons, reprieves,
respites or remussions of pumshment or to suspend, remit o3
commute the sentence of any person convicted of any offence
(@) 1 all cases where the pumshment or sentence 15 by a Court
Marual, (b) in all cascs where the pumshment or sentence is
for an offcnce against any law relating to a matter concerning
the Union Government, and (¢) mn all cascs where the sentence
is a sentence of dcath.

2. The power conferred by law on any officer of the Armed
Forces of the Union to suspend, remit or commute a stn-
tence passed by a Court Martial 1s not affected by this power
of the President.

3. The power to suspend, remitor commute a centence

of death exercisable by the Governor or Rajpramukh of a state
1s also not affected

=" Q. 17 What are the executive powers of the Presi-
dent of India ? ’

' R

Ans 1, Arucle 53 of the constituuon provides that the
executive power of the Union shall be vested in the President
and shall be exercised by him erther dircetly or through officers
subordinate to him 1n accordance with the constitution. It
15 clearly stated that this ommbus provision does not transfer
to the President any functions which are conferred by any
existing law on the government of any statc or other authority
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This ‘also does not prevent the Parliament from conferring by
law functions on authorittes other than the President

2. TItis to be noted that the Indian President does not
occupy the same position as the American President docs
His posiion 1s more akin to the King of England He 1s
not the real head of the governmct The real power to run
the administration lies i1n the hands iof the Prime Minister
and his colleagues However, he 1s the formal head of the
admimstration  All esecutive actions of the Union government
are to be taken in the name of the President. All contracts
made on behalf of the Government of [ndia have to be
expressed as made by the Pressdent. They have to be
executed 1n such a manner as the President may direct or
authorise

3 The President has the power to appoint a very large
number of officers He chooses the Prime Mimster and
appoints other ministers on the advice of the Prime Mimster
He has also the power to appoint such officers as the Attorney-
General of India, Judges of the Supreme Court, Comptrolle:
and Auditor-General of India, Governors and Rajpramukhs
of states, High Court Judges, the Finance Commussion,
Chairman and members of the Union Public Service Com-
mission, Commussion to 1investigate 1interference with water
supplies, a special officer for the Scheduled Castes and Tiibes
a commuission to report on the admnistration of Scheduled
Areas and a Commussion to investigate into the condition of
the backward classes He has alco the power to remove
the mimisters individually. He can also remove the attorney-
General for India and the Governor of any state

4. Article 78 of the Constitution provides that 1t 1s the
duty of the Pruime Mimister to communicate to the President all
decisions of the Council of Mimisters relating to the adminis-
tration of the affairs of the Union and proposals for legislation
It 15 also his duty to furmish such information relating to the
administration of the affairs of the Union and proposals for
legislation as the President may call for. If the President so
requires, the Prime Minister has to submut for the consideration
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of the Council of Ministers any matter on which a decision

has been taken by a Minister but which has not been considered
by the Council.

5 Asregards the military powers of the President, he is
the Supreme Commander of the Defence Forces But Article
53 of the constitution specifically provides that the exercise of
mulitary power by the President shall be regulated by law.
Parhament has the right to make laws for the raising, traimng,
maintenance, control and employment of the Defence Forces
Parhament has the 11ght to lay down by law the method of
declaring war and making peace The Indian President cannot
declare war or employ forces without or in anticipation of the
sanction of the Parlhament The Tndian President does not

possess the power which the American President does in this
field .

6 Asregards his diplomatic powers, they are very wide.
They comprise ‘‘all matters which bring the Union into relation
with a foreign country” But the final power in these
matters also rests with Parhiament., The President and
the Ministers may negotiate treaties and agreements with

other countries, but Parhament may raufy them or may not
ratify them )

7  President 1s to represent India in 1nternational affairs
He will appoint Indian representatives to foreign couatries and
also receive diplomatic representativas only from those coun-
tries which have been recognised by Parhament.

Itisclear that the admimistrative powers of the President
caover a wide field

£=2rQ 18 “What are the legislative powers of the Presi-
dent ?

Ans. 1 The legislative powers of the Piesident cover a
very wide field As the King of England 15 a component part
of the Br_itish Parliament, so 1s the relation of the President of
India with the Unmon Parliament. The President has the
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power to summon, prorogue or dissolve the House of the
People on the advice of the Prime Mimister This he can do
at any ttme The hmutation 1s that the Parliament must be
summoned and not more than six months should pass between
the ending of the first session and the beginning of the second
session In order to resolve a deadlock, President can summon
a joint sitting of the House of People and the Council of States.
At the commencement of every session, Prestdeat has to address
both Houses of Parliament assembled together This power 1s
stmilar to the speech from the throne in England In Ins open-
ing address, the policy of the ministry s officially explained
regarding the outstanding problems

2. Article 86 provides that the President may address
cither House of Parliament or both Houses assembled together,
and for that purpose require the attendance of members He
may also send mescages to either House of Parhament whether
with respect to a Bill then pending in Parhament, or otherwise,
and a House to which any message 1s sent shall with all
convenient despatch consider any matter required by the
message to be taken into consideration

3 Every bill passed by both the Houses of Parhament must
be presented to the President for hus assent The Bill does not
become an Act unless the President gives lnus assent to 1t

4 When a Bill 1s presented to the President for his assent,
he may give his assent to the Bill, or he may withhold his
assent from the Bill, or in the case of Bills other than Money-
Bills, he may return the bill to the Houses for reconsideration
on the lines suggested by him Ifa bill is returned to Parha-
ment for reconsideration, itis the duty of the House to recon-
sider the same If the Bill 1s passed again by the House with or
withouc amendment and presented to the President for lus
asSent, the President shall be bounc'i to gwe his assent.

5 Article 3 of the Constitution provides that no Bill for
the formation of a new state or states or the alteration of the
boundaries of the existing states etc, shall be introduced in
either House of Parliament without the recommendation of
President.
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6 The President has the power to legislate by making
ordinances during the recess of Parhament. The only just-
fication for this 1s that the President may have to meer with
an emergency during the recess of Parliament. But the ordinance-
making power 1s to be cxercised by the President on the advice
of his Council of Ministers Morcover, the ordinance must be
placed before Parhament when it rcassembles and 1t shall
automatically cease to have effect after the expiry of six weceks

from the date of 1ts re-assembly, unless 1t 1s disapproved carlier
by Parhiament

7. 1t is the doty of the President to causc to be laid before
Parliament the Annual Financial Statement and Supplementary
Budget, 1if any, the Report of .hs Auditor-General of India
relaung to the accounts of the Governmeat of India, the re-
commendations made by the Finance Commussion together with
the action taken on them, and the annual Report of the Union

Public Service Commussion. explaining the reasons where any
advice of the Commuission has not been accepted

8 Nodemand for grant of money can be made except on
the recommendation of the President No Money bill s to be
ntroduced or moved except on the iecommendation of the
President. But no recommendation 1s required for the moving
of an amendment which reduces or abolishes any tax. A Bill
which, 1f enacted and brought into operation, would involve
expenditure from the Consolidared Fund of India shall not be

passed by eithor House of Parliament unless the President has
recommended the consideration of the Buill.

= Q.19 Vc\l'hat are the emergency powers of the Presi-
ent ?

Ans Part XVIII of the Tndian Constitutnon deals with
the emergency powers of the Preadent Three hinds of emet -
gencies are mentioned viz. cmeigency anising out of war or
external aggression or internal dwisturbance, emergency arising
out of the break-down of the constitutional machinery 1in a state
or states, and financial emergency

1. Emergency arising out of war or internal distur-
bance
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(1) Article 352 of the Constitution provides that if the Presi-
dent 1s satisfied that a grave emeigency exists whereby the
security of India or any part of India 15 threatened, whether
by war or external aggression or mternal disturbance, he may,
by Proclamation, make a declaration to the effect Such a
Proclamation may be revoked by a subsequent Proclamation.
The Proclamation shall be laid before each House of Parha-
ment. It shall cease to operate at the expiry of two
months ualess before the expiry of such period 1t has
been approved by resolution of both Houses of Parhament.
If a Proclamation 1s 1ssued when the House of the People has
been dissolved or the House of the People 15 dissolved during
the period of two months in which the Proclamation of emer-
gency 15 in operation, the Proclamation ceases to operate at
the expiry of thirty days from the date on which the House
of People first suts after the new elections The things are other-
wise 1f the new House of the People approves of the Proclama-
tion before the expiry of the thirty days

(1) A Proclamation of emergency may be made before the
actual occurrence of war or of any such aggression or mternal

disturbance 1if the President is satisfied that there is an imminent
danger for the same,

(i) During the period Proclamation of emergency 18 1n force,
the exccutive power of the Unton shall extend to the giving of
the directions to any state as to the manner in which its exe-
cutive power is to be exercised The power of Parhament to
make laws with respect to any matter shall include the power
to make laws conferring powers and imposing duties upon the

Union Government and its officers with respect to matters given
in the State List,

i (n) The President may direct that all or any of the pro-
visions of the consttution relating to the distusbution of
revenues between the Umion and the states shall have effect
subject to such exceptions or modifications as he thinks fit

(v) The comprehensive powers which are given to the
Union Government 1n tumes of emergency can be appreciated
and justified if we keep 1n mind the provisions of Article 355
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which provides that 1t shall be the duty of the Union to
protect evéry state against external aggression and 1nternal
disturbance

(v1) The effect of Proclamation of emegency 1s that the
nght of freedom which is guaranteed by Arucle 19 of the
constitution 1s suspended Evenif any fundamental nght is
mnfringed by the executive or the legislature dunng this

period, the Supreme Court or the High Courts cannot
interfere

(2) Emergency arising out of breakdown of Consti-
tutional Machinery

(@) Article 355 lays down that it 1s the duty of the Unijon
Government to ensure that the Government of every state
s carried on 1n accordance with the provisions of the consti-
tution Article 356 says that if the Piesident, on receipt of
a report from the Governor or Rajpramukh of a state or other-
wise, 15 satisfied that asituation has arisen 1n which the govern-
ment of the state cannot be carried on in accordance with the
provisions of the consutution, he may by Proclamation assume
to lumself all or any of the functions of the government of the
state and all the powers exercisable by the Governor or Raj-
pramukh He may also declare that the powers of the legisla-
tme of the state shall be exercisable by or under the authonty
of Parliament He may make such incidental and consequential
provisions as appear to him to be necessary or desirable for
giving effect to the objects of Proclamation He may suspend
the operation of any provision of the constitution relating to
the state  But the President will not assume to humself any
power exercisable by the High Court.

() A Proclamation issued under Article 356 may be
revoked or varied by subsequent Proclamation Eveiy such
Proclamation shall be laid before each House of Parliament and
shall cease to operate at the expiry of two months unless the
same 1s approved by resolutions of both Houses of Parliament
‘before the expiry of that period If the Proclamation 1s
made at a time when the House of the People had been dissolved

1
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or the House of the People is dissolved during the period of
two months when the Proclamation 1s in force, the Proclama-
tion ceases to operate after the expiry of 30 days from the
date of the first meeting of the new. House of the People.
However, the new House may approve of the Proclamation
before the expiry of 30 days If a Proclamaticn is approved
by both Houses of Parliament, it ceases to operate after six
months from the date of approval But no Proclamation is
to remain 10 force for more than three years

(¢) During the period of Proclamation, it 13 competent for
Parhament to confer on the President the power to make laws
and to authorise the President to delegate that power to any
other authority It 1s also competent for Parhament or Presi-
dent to make laws conferring powers and imposing duties upon
the Union or 1ts officers and authorities It 1s also competent
for the President to authorise the expenditure from the Corsoh-
dated Fund of the state pending the sanction of such expendi-
ture

\..- 3 Financial Emergency.

(1) Article 360 provides that if the President is satisfied that
a situation has arisen which threatens the financial stability or
credit of India, he may, by Proclamauon, declare the same.
Such a Proclamation may be revoked by a subsequent I'rocla-
mation. It has to be laid before each House of the Parhament
The Proclamation ceases to operate at the expiry of two
months unless it 1s approved earlier by a resolution of
both Houses of Parliament.

() When such a Proclamation is in force, the executive
authority of the Union extends to the giving of directions to
any state to observe such canons of financial propriety as may
be given 1n the direction It is competent for the President to
1ssue directions for the reduction of salaries and allowances of all
servants of the Umon Government including the Judges of the
Supreme Court and the High Courts. Any state may be
requircd to reduce salanies and allowances of any class of
persons employed by the state and reserve all money Bills or
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other Financial Bills for the consideration of the President after
they are passed by the state legislature.

A Distinction.

It is to be notcd that the nght to maove the courts {os
the cnforcement of fundamental righs 15 not affected 1n the
case of a Proclamation of faslure of constitutional machinery.
But that nght 1s suspended in case of a Proclamation of emer-
gency Mareaver, when a  Proclamation  of emereency s
declared, state authonties do not stop functioning  The only
result 15 that greater control comes mto  the hands of the
Union Government  In the case of the fasture of constitut:onal
machinery, the government of the state concerncd 15 sups:rscdcd
by the Umon Government and the latter alone has the right to
make laws or run the administration of the state

Regarding the emergency powars of the President, Principal
Sr1 Ram Sharma says *+  *“The President s power of proclaiming
an cmergency seems to lay too great a burden on an individual
But cven though the Constitunon does not say so expheitly,
it 15 hikely that no President would take on his own shoulders
the enormous burden of deciding whzn the peace or tranquil-
lity of the couatry 1s in danger by internal disturbance ot
external threat, if the solvency or the financial credit of the
country 1§ at stake, or il a vital threat to the means of com-
munijcations of food supplies cxists. These are all matters
which the head of the Government iather than the head of
state can decide  The decision however needs run in the name
of the Presdent for on such occasions 1t 15 necessary that
national unity rather than the diviston of public opimion be
cmphasised. The question of taking over the government
of 2 state in casc of the breakdown of the machinery of
constitutional government raises  another 1ssuc The Umion
Mimstry forms the wusual consututional adwvisers of the
President.  But the government n a state s carried on by the
Governor and a Provincial Mimistry. A breakdown will not
imply that the Governor is not playing his allotted role in the
admintstration ov 15 abusing his powers. The remedy against
tins hies 1n re-calling the Governor or ordering his impeach-
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ment. A breakdown of the constitutional machgac;rr\;zc;moalﬁg
, n
apable of nspinng €O
wmply that a mmmstry © ‘ e el
ty at its back 1o g
having a more ot less stable majorty ‘
true cgannot be formed. It may also 1mply that the des;olutxoot:‘
of the ewsting legislature and the election of a nev;rl ouseOf.
Houses does not hold out a promise of better things. O
course, the admimstration may break down on accoun fd
rampant corruption or uepotism Such an esmeigency wou
m all cases be a judgment on the mumistry of the state con-
cerned  The President cannot therefore be e*{pqcted to call

for 1ts advice on the question  He can act only on the advice
of hus Union Council of Mimisters.”

Crincs point out that there 15 the real danger of the
emugency powers of the President being used by unsciupulous
persons for cstablishing  their  dictatorship  The President
may not summon the legislature during the period of emer-
gency, He may dismuss the mumsters and appoint a*Prime
Minister who 15 dependent upon him and has no majority
in the House of the People  Itis true that the President can
be mmpeached for the wviolation of the constitution, but 1t is
pointed out that th: exercise of ema=rgency powers 15 not a
violation of the Consutution Moreover, no 1mpeachment
can tahe place during the period of emergency An unscru-
pulous person who aims at capturing power, 18 most likely
to destroy the constitutional machinery before the emergency
15 over and thus avoid any chance of being impeached Tt
15 pointed out that. the Weimer Constitution of Germany
should serve as warning to the |ndians Hindenberg was elected
to defend the Constitution and not to overthrow 1t The same
was the case with Napoleon III who overthrew the constitutional
r(n:achx‘ncry in 1852 But the saving feature of the Indian
1;321;;30%;5 that our politicians seem to be very much
such, with the passage of time, there i ystom of Rngland - As
President of Tedia i o1 ,therc 18 every possiility of the
King m Encland play the same rule asis done by the

ng gtan He may ace as « bol of
unity, a formal instrument of for o i 2tonal
occasionally warnin tors agncation, an wnstrument for

ANIC we § ministers against the abuse of th
spirit®. This a5 wi D ¢ o the party

1t Ur Rajendra Prasad  himself says

the Parhamentary
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¢“Although there 1s no specific provision in the Constitution
itself, making it binding on the President to accept the advice
of his ministers, 1t1s hoped that the convention under which
in England the King always acted on the advice of his minsters,
would be established in this country also and the President
would become Constitutional President 1n all matters.”

= Q, 20 Discuss the position of Ministers at the
Centre under the new Constitution.

Ans. (1) Article 53 provides that the executive power of
the Union shall be vested in the President and shall be exer-
cised by him either directly or through officers subordinate
to him in accordance with the constitution

(2) According to Article 77, there 1s to be a Council of
Ministers with the Prime Minister at the head to aid and advise
the President in the exercise of his functions The question
whether any, and if so what, advice was tendered by mimsters
to the President shall not be inquired into 1n any Court.

(3) Artcle 77 says that the Prime Mimster shall be
appointed by the President and other Mimsters shall be
appointed by the President on the advice of the Prime Mimster.
The Ministers shall hold office during the pleasurs of the
President The Council of ministers shall be collectively res-
ponsible to the House of the People. Itisto be noted that
while under the Parhamentary system in England, Mimstess
are responsible to the House of Commons both individually and
collectively, in India the responsibility  1s only collecuive,
and not individual also  The result 1s that 1f any minister does

not approve of the policy of the Mimstry, the only proper
course for him is to resign himself.

(4) Before a Mimister enters upon his office, the President
15 to administer to him the oaths of office and ;and secrecy The
Minister who for any perlod of ' six consecutive months 1s not
a member of either House of Parhament shall, at the expiry
that period, cease to be a Minister.

('4) The salaries and allowances of Muinisters shall be such as
Parliament may from time to time by law determine and until



POSITION OF MINISTERS 51

Parliament so determines, shall be such as are specified in the
Second Schedule of the Constitution. It 1sto be noted that
this provision differs from the one given 1in the Government
of India Act, 1935. In that Act, thesalary of the Minister
could not be changed during the tenure of his office The
result of the new provision under the new Constitution is that
mstead of forcing the entire Ministry to resign, Parhament can
express us lack of confidence m a Mumstry by reducing his
salary to a nomnal amount, say Re 1

(6) Accoiding to Arucle 78, 1t 1s the duty of the Prime
Mister to communicate to the President all decisions of the
Council of Mimsters relating to the admimistration of the
affaiwrs of the Union and proposals foo legislanon The Prime
Minister 1s also to furnish such information 1elating to the
administration of the affairs of the Umon and proposals for
legislation as the President may call for. If the President so
requires, the Prime Minister has to submut for the consideration
of the Council of Ministers any matter on which a decision
has been taken by a Mimster but which has not been con-
sidered by rhe Council of Ministers

(7) Accordwng to Article 77, the President shall make rule
for the more convemient transaction of the business of the
Government of India, and for the allocation among Mimsters
of the said business

(8) If the President happens not to agree with the Council
of Ministers on any matter, all that he can do 1s to persuade
the Mimsteis to his point of view  If he fails to do that, he has
to accept the advice of the Council of Mimisters  But ultimate-
ly, the rclation between the President and the Ministers will
depend upon the personal equation His position will be weaker
or stronger according to lus own personality and the strength
of the Cabinet.

(9) It 1s true that the House of the People can turn
out the Mimsters by passing a vote of no-confidence against
them  But the Ministers may also ask the President to dissolve
the House of the People on the ground that the House does not
represent the public opimion. Moreover, 1t 1s the Ministers



52 THI CONSTITGTION OF INDIA

who will imtiate all legislation. They will determine the
policy of the Government whether in internal matters or exter-
nal matters Even when the President exercises his powers in
time of emergency, he will be doing so only with the concur-
rence of the Cabinet

1Q. Ttis true that the President can choose anybody he
pleases as the Prime Mimister, but the sclected person must have
the majority in the House of the People. Thus, this power will
not mean much 1if there 1s onc strong party commanding a
majority in the House of People, because in such a case the
President has no chowce but to call the leader of the majerity
party to form the Mimsiry  However, the President will have
a lot of discreton if there are many parties and no party has
a majonity in the House of the Pcople as 1s the case in France.
In such a case, the President has a lot of discretion to pick and
choose. .

11. 1In England, every act of the King becomes vahid only
when 1t 1s countersigned by some Mimster, but there is no such
provision 1n the Indian Constuitution, Article 77 (2) provides
that orders and other instruments made and executed in the
name of the President shall be authenticated in such a manner
as may be specificd 1n the rules to be made by the President,
and the validity of such an order or instrument shall not be
called in question on the ground that 1t 1s not an order or
mstrument made or exccuted by the President.

I2. Moreover, there 1s no legal sanction to compel the
President to act only upon the advice of his Ministers 1n cvery
matter The only thing that can make him do so 1s his moral
obhgation that he must act “1n accordance with the Constitu-

tion”. Even the fear of impeachment may have some effect on the
conduct of the President in his relations with the Mimsters. But
the procedure for impeachment is very difficult and may not be

%lloswii at all in actual practice. That 1s the experience of the

13 It isto be noted that many of the provisions of the
English Constitution which have been developed there by means
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of convention are embodied .n the Indian Constitution There
is stull a lot of scope for the development of conventions on
many points. Dr Rapnder Prashad, the first President of the
Indian Repubhic and who was also the President of the Indian
Constituent Assembly, made the following observations regard-
ing the position of the President vis-a-vis the Mumsters -- ©Al-
though there 1sno specific provision in the Consutution itself
making 1t binding on the Presideat to accept th: advice of his
munisters, wt 1s hopsd that th: convenuva under which 1n
England the King always acted on the advice of his mimsters,
would be established in this country also and the President would
become a constitutional President 1n all matters.”

————— e et

== Q 21. Explain the principle of Ministerial responsi-
bility as provided for under the Indian Cons-
titution

Ans The system of mumsterial responsibility as provided
under the Indian Constutution 1s similar to that which prevails
m England There are three aspects of this responsibiity viz ,

responsibility to the legislature, responsibility to President and
legal responsibility

(1) Responsibility to Legislature.

As regard the responstbility to the legislature, Article 75
of the constitution provides that the Council of Ministers shall
be collectively responsible to the House of People The result
18 that the House of People can dismiss the Mimstry by passing
a vote of no-confidence against them or rejecting a bill intro-
duced by the Mmstry or rejecting the budget etc. The same
Article provides that the salaries or allowances of the Ministers
shall be such as Parhament may from time to time by law deter-
mine, The result of this provision 1s that the House, of People can
force a minister to resign by reducing his salary to a nominal
amount or rejecting 1t altogether. In this way, an individual
mimster can be disposed of

As 1s the practice 1n England, in India also when the minis-
try 1s out-voted in the House of the People, 1t may refuse to

F
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resign. It may request the President to dissolve the House of
the People to ascertain the will of the People. If at the new clee-
tions the old mumstry secures a majority 1 the House of the
People, 1t continues to remain 1n office. If it 1s does not win the
requisite majority, 1t has to resign,

(11) Responsibility to President.

As regards the responsibility of the Mimisters to the Presi-
dent, the only provision 1s that the Prime Minister shall be
appointed by the President and other minsters shall be appointed
by the President on the advice of the Prame Minister. The
munisters are to hold oftice during the pleasure of the President
Thus the President can dismiss any Mimster he pleases. But in
actual practice, the President will enercise this power only on
the advice of the Prime Mimster. The reason 1s that if the
President dismusses a Minister without or agamnst the advicc of
the Prime Mmuster, it will lead to the resignauon of the whole
ministry In  such an eventuality, the President has to find an
alternative ministly to carry on the administration of the coun-
try That may not be possible always, particularly if the old
ministry had a sohd majority in the House of the People. Thus
discretion will fo.ce the President to use his power of dismissal
of munisters only on the advice of the Prime Minister.

() Legal Responsibility.

As regards legal responsibility of the Ministers, the Consti-
tution does not specifically prowvide that the President can act
only through the Ministers, There is no prowision that every
act of the President, to be effective, must be countersigned by
some munisier. As a matter of fact, Article 77(2) provides that
if any order or instrument 1s made or executed 1n the name of
the President, 1ts validity shall not be questioned Morcover the
Courts are not entitled to question as to what advice was ten-
dered by the Ministers to the President. According to Arti-
cle 361, the Government of India 1s lable for acts done by the
President i exercise of his duties Thus, the principle of legal
responsibihity seems to be narrower in India than in England

)
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£="Q 22 What are the principal features of the Cabinet
Systm as provided at the Union Centre ?

Ans The following are the principal features of the Cabinet
System at the Union Centre :—

1 There 1s a close relationship bstween the Cabinet and
the parhlament All the Minsters must belong to one House or
the other. If they are not at the tim: of then appomrment, they
must get 1t done within six months of their appointment  As the
ministers belong to the majority party 1n the House of People,
they can be expected to work in harmony and Co-operation
with the Parhament On account of their majority 1n the

legislature, they can be expected to get their work done from Par-
liament The mimsters mtroduce Bills and answer questions and
defend their policies in the legislature

2 The Cabinet 1s a homogeneous body The memerbs of the
Cabinet ordinarily belong to the same party and hold similar
views on the impoitant problems of the day

3 Another characteristic 1s the leadership of the Prime
Mimster The Constitution provides that ‘there shall be a
Council >f Mimsters with the Prime Minister as its head™. The
ministers are to be appownted on the advice of the Prime
Minister  The latter prestdes over the meeungs of the
Council of Ministers He can ask any munister to resign He s
the ink between the President on the side and the Cabinet on
the other The nation has faith 1n him and his policies, and
consequently he commands great 1nfluence

4 The mmsters are responsible to the legislature Their
responstbility 1s collective 1f one mumster 1s defeated 1n the
House of the People, all minmisters must resign

5 The President is excluded from the Cabinet He cannot
attend 1ts meetings Although every action 1s taken by the Cabi-
net in the name of the President yet the latter cannot be held
responsible for anything done by the ministers

E=Q 23 What is the position ef the Prime Minister
of India under the new Constitution ?
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Ans The posttion of the Prime Minister of India 1s similar
to the Prim= Minster of England He1s to be the leader of the
majority party in the House of the Pcople He is to be appoin-
ted by the President, but the other minmisters are to be apponted
by the President on the advice of the Prime Mimster The que-
stion as to how much of discreton will be exercised by the
President 1n the macter of the selection of the Prime Minister,
will depend upon the posttion of the parties in the country
If India follows th: way of France and there come 1into existence
too many parties, not any of them possessing an absolute majori-
ty in the House of the People, the discretion of the President
will be substantial Like the French President, he can pick and
choose and favour the leader of any party he pleases But, if
most of the parties are liquidated and India comes to have two
strong parties, the President will have practically no choice in
the matter of the selection of the Frime Mimister He must call
the leader of the majority paity to form the ministry It cannot
be demed that the function of the President 1s ‘only to sccure
a Government, not to try to form a Government of which he
approves To doso would be to engage 1n party politics.”

Although the President may not interfere in the matter of
the selection of the collcagues by the Prime Minister, the work
of the Prime Minister 1s not an easy one Although he may not
like some of big guny of lus party, he must include them 1n his

Cabinet To exclude them, he would not only shatter the solidanty
of hus party, but also weaken his mimstry Ulumately, the stren-
gth of a mimistry depends upon the per:ons who constitute 1t. It
will be swcidal for a Prime Minster to include only his “‘yes-
men” 1n the mimstry Such is not the type of the people who
can make the ministry strong. The Prime Minister must include
all those persons who represent the various shades of opinion 1n
his party In certain cases, the Prime Minister may find a rivalry
among s followers to occupy a particular portfolio. He must

reconcile those rivalries 1f he aims at team work among the
members of the mrinistry.

The Prime Minister 1s to preside over the meetings of the
Ministers. Ordinarily, his opinion 15 followed by the ministers
1s considered to be their leader by the mumsters. out 1t 1s wrong
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to suppose that the Prume Minister can simply refuse to consider
the opinions of other ministers It 1s not desirable that the Prime
Mumister should creat a grievance among his followers without
any thyme or reason Itisthe dutv of the Prime Minister to
meet the point of view of his followers It should not be forgotten
that the relation between the Prime Minister and his colleagues
1s not the same as the relation between the American President
and the members of the Cabinet In the case of US A. the
ministers are the servants of th: President and the latter can
dismiss them at his pleasure But in the case of India, the
ministers are not the servants of the Prime Minister They are
as much the representatives of the people as the Prime Minister
himself The difference 1s one of degree and not of kind But there
15 one factor which cannot be overlooked The Prime Minister 1s
the leader of his party and the leader of his nation A general
election 1s primarily an election of a Prime Mimster The Prime
Minister sets out his policy 1n the Election Manifesto He add-
resses party meetings and gives his support to the candidates at
the time of the General Elections and bye-elections It is be who
gets a mandate from the peopte As such, the Prime Minister
wields great influence both 1n Parliament and 1n the Ministry

The Prime Minister may be incharge of a department or
not, but 1t 1s his duty to co-ordinate the work of the various
departments. He must make up the deficiency that may arise
in any department If any minister 1s attacked in Parliament
and he 1s not strong enough to defend himself, the Prime
Minister must come to his rescue He 1s the leader of his
party and the leader of the House of the People.

As in England, the Prime Mimister of India prepares the
time table of the Parhament 1I(1s he who decides as to when
the Parhament 1s to meet and for how long 1ts session 1s to
last. He has also to decide as to how much time 1s to be
devoted to Government business It 1s he who has to make
authoritative pronouncements of Government policy in the
Parliament He may not be incharge of the departments of
finance and forcign affairs, but the minster s incharge of those

departments have to keep themselves 1n constant touch with
the Prime Mimister
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The Prime Muinister has a lot of patronage in his hands
Itis on his advice that the President 1y to appant the minsters,
ambassadors, Judges, Governors and other important oflicers
holding key posts.

The constitution provides that 1t 16 the duty of the Prime
Minister to communicate to the Prosident 2all decisions of
the Council of Mimisters selating 1o the adminstiation of the
affairs of the Union and proposals tor legislaton The Prume
Mimister 1s alsu to furmish such formauon iclaung to the
admimstration of the affairs of the Umon and proposals for
legislanon as the President may call for  1f the Parliament
so requires, the Prime Mimister has to subat for the considera-
tion of the Council of Ministers any matter on which a decision
has been taken by a mnister but which has not been  consider-
cd by the Council of Ministers

To borrow the language of Prof, Laski, the Prume
Minister 15 “central to 1ts (cabinet) promotion, central to its
life and central to 1ts death No cabinet can fail to take 1ts
complenion from what he 15 and does in 1ts destrucuion”. But
it must not be forgotton that the Prune mmster 1s not a
Cacsar. He is not an unchallrngeable oracle. His views are
not dooms His rcal position depends uposn s populanty

with the people and his capacity to carry his followers along
with him.

1=” Q. 24 What is the relation between the Prime
Minister and the President ?

Ans The President of India is the titular or constitu-
tiononal head of the Union of India. He can be comparerd
to the King of England. Like the Briush Premter, the Prime
minister of India 15 the real head He alonz with tie
minysters carries on the actual admiistrauon of the countuv
The President acts upon his advice All things are done
by the Prime Minister and his Cabinet in the name of the
President.  All appointments made by the President are really
made by the Prime Mimister The constitution provides that
the Ministers shall hold office during the pleasure of the
President  In actual practice, this power 1s csercised only on
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the advice of the Prime Minister.

According to the constitution, the President 1s authorised
to make rules for the smooth and efficient working of the
government business and the distribution of portfolios, but
actually, all these powers are to be exercised by the Prime
Minster,

In tumes of emeigeney, the President has been given
innumerable powers. These powers virtually make the Presi-
dent a dictator However, all these powers are to be exercised
by the President only with the advice and consent of the
Prime Mimster

The Prime Mimster 1s the link between the President
and the Cobmet It 1s the Pime Minister who gives
systematic account of the admimstration of the country to the
President.

It shall be the duty of the Prime Minister to communicate
to the President all decisions of the Council of Ministers
relating to the administration of the affairs of the Union and
proposals for legislation , to furmish such information relating
to rthe’ admimstration of the affaurs of the Union and proposals
for legislation as the President may call for, and if the Presi-
dent so requwes, to submit for the consideration of the
Council of Ministers any matter on which a decision has been
taken by a mumster but which has not been considered by the
Council

CAAPTER VI T
Union Legislature
Q 25. Explain the composition of the Council of
States ?

Ans. The Parhament of India 1s to consist of two houses,
viz, the Council of State and the House of the People

The Council of States 1s to consist of 250 members. Twelve
members are to be nominated by the President and the remain-
ing 238 are to be the representatives of the states The disuri-
bution of the seats to be filled by the representatives of the states
1s to be 1 accordance with the provisions contamed in the
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IV Schedule. There s no equality of the representation of the
states in this House In this matter, this Upper House differs
from the Upper House in America where every state has equal
representation 1n the Senate In the casc of India, 145 scats
have been allotted to Part A states, 53 seats have been allotted
to Part B states Part C states have to send 7 members only
In the case of Part A states, the number alloted to each state
varies from 6 for Assam to 31 for U P In the case of Part B
states, the representation of states varies from 4 to 11  In the
case of Part C states, Aymer and Cootg, Bilaspur and Himachal
Pradesh, and Mampur and Tripura as groups have to send
one member each and the rest are to send one member
each.

The nominated members are to be those persons who
have special knowledge or practical cwperience in  respect
of such matters as literature, science, art and social service

The representatives of Part A and Part B states are to be
elected by the elected members of the Legislative Assemblies
of the states in accordance with the system of proportional
representation by means of single transferable vote. The repre-
sentatives of Part G states are to be chosen 1n such manner as
may be prescribed by Parliament

Q 26. Explain the composition of the House of
the People ?

Ans The House of the People 1s to consist of not more
than 500 members, Qut of these, two members are to b=
nominated to give representation to the Anglo-Indians 1n India
and the rest are to be elected directly by the voters 1 the
states For election purposes, states are divided, grouped or
formed 1nto terntorial constituencies. The number of members
to be allotted to each constituency 1s to be fixed 1n such a
way that there shall be not less than one member for every
7% lacs of the population and not more than one member for
for every 5lacs of the population. The ratio between the
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number  of members  alloted to each territonal
constituency and the population of that constituency as
ascertained at the last preceding census 1sto be the same
throughout the the territory of India. The election of the
House of the People is to be on the basis of adult suffrage.
This means that every ciuzen who 1s less not less than 21
years of age and 1s not otherwise disqualified on ground of
non-residence, unsoundness of mind, crime or corrupt or illegal
practice, has the right to vote

Q. 27 Discuss the duration of Houses of Parlia=
ment ?

Ans. The Council of states 1s a permanent House It
cannot be dissolved [ts members are elected for six years
One-third of them retire after every two years The House
of the People has a maximum duration of 5 years, But this
period of five years may be extended by Parliament for a period
not exeeeding one year at a time. In the case of Proclama-
tion of emergency, the life of the House of the People cannot

be extended for six months beyond the ceasing of the operation
of Proclamation

Q 28. What are the qualifications required for
the membership of the Parliament ?

Ans According to Article 84, no person is to be chosen
to fill a seat in Parhament unless he 1s a citizen of India, and
possesses such other qualifications as may be prescribed by
Parliament. In the case of Council of States, he should not be
less than 39 years of age In the case of the House of the People
he should not be less than 25.
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A person shall be disqualified for bheing chosen as a member
of Parliament if he holds any office of profit under the
Government of India or the Government of any State, or if he
1s of unsound mund, or 1if he 15 an undischarged insolvent, or
if he has ccased to be a citizen of India or has voluntanly
acquired citizenship of a foreign state or acknowledges
allegiance to a forcign state, orif he 13 so disqualified by or
under any law made by Pathament.

Ay —— i

Q 29 When does a member of Parliament vacate
his seat ?

Ans A member of Parhament vacates his seat in  the
following cases which are given 1n Arucle 101 of the consti-
tution :—

1 If a person is a member of both Houses of Parhament,
he must vacatc his scat 1n one of the two House ff he 1s
elected to both the Umon Parhament and a State Legslature,
he must resign his seat in the state lemislature  If he does not
do so, his seat in the Parltament shall fall vacant at the expiry
of the period speaified 1n the rules ftamed by the President,

2 If a person incurs any of the disqualifications mentioned
m Article 102 of the constitution, he must vacate the scat. Those
disqualifications relate to 1nsolvency or the member, unsound-
ness of the mind etc

3 A member may resign his membership of the Parha-
ment If for a period of 60 days, a member of erther House of
Parliament without permission of the House 15 absent Tiom
all meetings, the Housec may declare his scat vacant

— -

Q 30. What are the money Bills and what is the
procedure for passing them ?

Ans Aiticle 110 of the constitution defines a Money Buill.
According to1t, a Bill 15 to bs decemed a Money Biil 1f 1t
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contains only provisions dealing with all or any of the following
matters .—

1. The imposition, abolition, remission, alteration or
regulation of any tax.

2 Regulation of the borrowing of money or the giving of
any guarantee by the Government of India or the amendment ot
any law with respect to any financial obligation undertaken by
Government of India.

3 The custody of the Consolidated Fund or the Contin-
gency Fund of India

4 The appropriation of money out of the Consohdated
Fund of India

5 The declaring of any expenditure to be expenditure
charged on the Consolidated Fund of India or the increasing
of the amount of any such expenditure.

6. The receipt of money on account of the Consolidated
Fund of India or the public account of India or the custody
or 1ssiie of such money or the audit of the accounts of the Umon
or ofa state

A Bl shall not be deemed to be a Money Bill simply
because 1t provides fol the imposition of fines or other pecuniary
penalties or for the demand or payment of fees for licenses
or fees for services rendered, or because it provides for the
umposition, abolition, remission, alteration or regulation of any
tax by any local authority for local purposes. If a question
arises as to whether a particular Bill 15 a money Bill or not, the
decision of the Speaker of the House of the People 15 to be
final.

Procedure for passing a Money Bill.

No Money Bill 1s to be 1ntroduced 1n the Council of States
It can ongmate only in the House of the People When that
Money Bill 1s passed by the House of the People, 1t has to be
sent to the Council of States for its recommendations The
Upper House has to return the Bill to the House of the People
with its recommendations within 14 duys from the date of the

\
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reccipt of the Bill The Housc of the People may accept or
reject all or any of the recommendations of the Council of
the States  If the Housz of the People accepts any amendment
recommended by the Council of States, the Bill 1s coansidered
to have been pass:d with those amendments If the Lower
House does not accept any recommendation of the Upper
House, the Money Bill 15 considered to be passed by both Housc
mn the same form 1n which 1t was passed by the House of the
Pcople

If a Money Bill 1s passed by the House of the People
and sent to thc Council of States, but 15 not returncd
to the House of the People within 14 days, the Moncy Bill
1s considered to be passed by both Houses at the expiry of
the said period 1n the form in which 1t was passed by the House
of the People.

It is clear fiom above that the Council of States has ncithe:
miiative nor determinming vowe in the matter of the Moncy
Bills All that 1t can do 1s to make recommendations which
may or may not be accepted

——— st

Q 31 What is the financial procedure in Parlia-
ment ? :

Ans (a) The financial procedure of the Indian Parliament
1s simular to that of the British Parliament., Arucle 112 provides
that the President shall 1n respect of every financial year cause
to be laid before both the Houses of Parliament a statement
of the estimated receipts and expenditumie of the Government of
India for the year. The cstimates of expenditure must show
separately the sums required to meet expenditure described by
the Constitution as expenditure chaiged upon the Consohidated
Tund of India, and the sums required to meet other expendituie
proposcd to be made from the Consolidated Fund of India A
clear distinction should be made between ewpenditute on
revenue account and other eapenditure.

(0) The term “Consolidated Fund” 1s taken from British
constitutional practice It means a singie geneiral fund made



FINANCIAL PROCEDURE 65

of all the funds of the Union into which all revenues are paid '
and out of which all normal expenditure 1s met  The object
of this Fuad 1s to enable the Treasury and the Parhament ‘to
deal with the revenues of the Union as a whole instead 'of
allotting a particular tax to a particular expenditure : !

(c) According to Article 112 (3), the following expendlturef‘
shall he expenditure charged on the consolidated Fund  of .
India :— .

1 Emoluments and allowances of Presitdent and other
expenditure relating to his office.

2  Salaries and allowances of Chaiiman and Deputy
Chairman of the Council of States and Speaker and Deputy
Speaker of 'the House of the Peopie.

3. Debt charges for which the Government of India s
hable 1including 1nterest, sinking fund charges and redemption
charges

4 Salaries, allowances and pensions of Judges of the

?upreme Court, the Federal Court and the High Courts of
ndia
i’

5 Salary, allowances and pension payable to or 1n res-
pect of the Comptroller and Auditor-General of India.

i

6 Anysums required to satisfy any j
y judgment, decree or
award of any Cout or arbitral tribunal. ’

7 Any other expenditure declared by th i |
or by Parliament by law to be so charged. v the Gonstitution

(d) It 1stobe noted that the expend:
the Con‘sohdated Fuad of India 1s not s%briglzgs t‘;hi;geedvoot:
of Parliament But either House of Parliament 1s at Liberty to
discuss the estimates of this expenditure. The other expendxgurc
18 submitted 1n the form of demands for grants to the House

of the People No demand for
grant can' be de exce
the recommendation of the President. ma - : Pt on

(¢) When grants have been made b
the House of the
People, a Bill 15 mtroducsed to provide er the appropiiation
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out of the Consolidated Fund of India of all moneys required
to mcet the grants so made by the House of the People, and
the expenditure charged on the Consolidated Fund of India
No amendment shall be proposed to any such Bill in cither
House of Parliament which will have the effect of varying the
amount or altering the destination of any grant. If the amount
authorised by the Appropnation Act 1s found to be mnsufficient,
the President has to lay before Parhament another statement
showing the cstimated amount of capenditure

(f) The House of the People 15 empowered to mahe any
grant 1n advance 1n respect of the estimated expenditures for a
part of any financial year pending the passing of the Appro-
priation Act for the voting of such grant and the passing of the
Appropriation Act 1n relation to that expenditure, to make a
grant for meeting an unexpected demand upon the resources of
India and to make an exceptional guant,

(g) Parliament cannot take the imitiative 1n the case of a
Money Bill or an amendment. That can be done only by the
President except n the case of an amendment making provision
for the reduction or abohition of any tax No Bill which would
mvolve expenditure from the Consohdated fund of India shall
be passed by either House of Parliament unless the President
recommends it for consideration It is clear that in financial
matters, the initiative lies with the Ministry Moreover 1n finan-
cial matters, 1t 1s the House of the Pcople and not the Council
of States, which has real and effective powers

r—————

Q. 32. What are the Provisions for the removal of a
deadlock between the two Houses of Parlia-
ment ? Compare these provisions with those
for the State Legislature.

Ans (a) There is no possibihity for a deadlock in Parla-
ment'as vegards the Money Bills The reason 1s that after a
money bill has been passed by the House of People, it is to be
transmitted to the Council of States for 1ts recommendations The
Council of States has to return the Bill to the House of the
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People with 1ts recommendations within fourteen days. The
Lower House may accept or 1ej.ct all or any of the recommen-
dations of the Council of States and the money bill is,considered
to be passed 1n the form which 15 givea to 1t finally by the
House of the Pe>p'e If the Council of State. does not return the
bill with 1ts recomimendations within fourteen days of its receipt,
monzy bill 1s deem=d to be pa.sed by both Houses at the expiry
the said period 1n the same form in which 1t was passed by the
Houses of People. It is, evident that thece can be absolutely no
occassion for a deadlock over the passing of a money bull.

(b) However, there 1s a possibility of a deadlock between the
two Ho 1ses of the Parliament as regaids the passing of bills other
than the Money Bills Arucle 108 of the Constitution provides
that if after a Bill has bezn passed by ons house and transmitted
to the other Hbuse, and the Bull 1s rejected by tne other House,
or the Houses finally disagree as to the amendmsent to be made
in the Bill or more than si»x months elapsed from the date of the
recetpt of the Bill by other house without the Bill bewng passed
by 1t, President may notify to the Houses his itention to
summon them to mect 1n a joint siting This intention may be
gwven by message or notification  Waen President has notified his
intention to summon the two Houses to meet 1n a Joint meeting,
neither House can proceed with the Bill

After this, President has to summon the Houses to meet
in a joint sitting for the purpose specified 1n a notification If
at the joint sitting of the two Houses, the Bill 1s passed by the
majority of the total number of members of both Houses present
and voting, 1t shall be deemed to have been passed by both
Houses A joint sitting can be held and a Bill passed even if a
dissolution of the House of the People has intervend since the
President notified his intention to summon the Houses to meet
together Itisto be noted the will of the House of the People
15 bound to prevail at the joint siting on account of 1ts numeri-
cal majority, These provisions have been borrowed from the
Government of India Act, 1935, and the Constitution of

Austraha. In the latter country, a jomnt sitting of the two House
1s also the ulumate remedy.
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The procedure for the resolving of the deadlock in the case
of States Legislature was bound to be diffcient and 1s actually
different The remedy of the joint siting of the two Houses
of the Parhament had to b= provided because there s Federal
Government under the Constitution, . and the Council of States,
which 1s 2 Hyuse of the Units of the Federation, could not be
1ignored It had to be given us proper importance.

(c) The procedure for the passing of the Money Bills in the
State Legilature 1s absolutcly the same as in Parliament and
hence need noc be repeated  Under the ciicumstance, there 18
no possibility of any deadlock The language of Article 198
is very clear on this point

-t e
Jal

,,’ As regards bills other than Money Bulls, Article 197 provi-
des that if after a bill has been passed by the Legislative
Assembly and 1s transmitted to the Legislauve Council, but the
bill 1s rejected by the Council, or more than three months pass
from the date on which the bill was laid before the Council
without the bill being passed by 1t, or the bill 15 passed by the
Council with amendments to which the Legislauve Assembly
does not agree, the Legislative Assembly may pass the Bill
again 1n the same or subsequent sesston with or without
amendments suggested or agreed to by the Council, and tracs-
mit the bill to the Council  If afier the bill 1s so passed for the
second time by the Assembly and transmitted to the legislative
Council, but the bill 1s rejected by the Council, or more than
one month passes trom the date on which the Bill 1s laid before
the Council without the bill bemng passed by 1t, or the bill 18
passed by the Council with amendments to which the Legsla-
tive Assembly does not agree, the bill shall be deemed to have
been passed by the Houses of the Legislature in the form in
which 1t was passed by the Assembly for the second time

Q .33. What are the powers and functions of the
- Union Parliament ?

€="Ans The Union Parliament has the power to make laws
relating to all subjects'on the Union and the Concurrent List
affecting all parts of India One State or many States may

v
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authorise the Goverment of India to legislate on certain matters
and 1n that case Parhament can pass laws on those subjects
although they are given in the State List When the consti-
tutional machinery breaks down in a State and a proclamation
1s made to that effect by the Prewident of India, the state
legislature 1s superseded and :n that case, the Union Parliament
has the right to make laws for that state even on subjects
that were given 1n the State List  Article 249 permuts the
Parliament to legislate on any matter in the State List if the
Council of Srates passes the resolution by a two-thirds majority
declaring such matier o matters to b of National importance
and 1interest The Umon Parhament can legislate for the
whole of India or any part of India on any matter in the
Union, State or Concurrent List to give effect to any treaty,
agreement or conveniton with any foreign Power The Union

Parhlament can amend the constitution by a two-thirds
majority

It1s truc that there 1s no other legislative body in the
country superior to 1t, but 1its laws can be declared null and
void by the Suprcme Courtaf they 1n any way conflict with

the Constitution or encroach upon the sphere allotted to the
states by the Consutution

The members of the Cabinet must belong to the Parlia-
ment If they were not members of Parliament at the time
of their appointment, they must get themselves elected as
members of cither House of Parliament within six months of
therr appoimntment The Parliament controls these ministers
by asking questions, supplementary questions, passing resolu-
tions, votes of censure or no-confidence. The ministry can
be criticised at the time of debate on the annual Budget or at
the time of supplementary grants

s

The Parliament controls the national finance The
Government cannot levy taxes, borrow money or spend any
money without the premission and authority of Parhament
and in the manner prescribed by Parhament. But this does
not apply to those items of expenditure which are a charge
on the national revenues Those 1tems are the following :—
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1. The emoluments and allowances of the President and
other expenditure relating to his office ;

2 The salaries and allowances of the Chasrman and the
Deputy Chairman of the Council of States and the Speaker
and the Deputy Speaker of the House of the People ;

3. Debt charges for which the Government of India
1s hiable 1ncluding: nterest on sinhing fund charges and redemp-
tion charges, and other eapenditure relaung to the rasing
of loans and redemption of debt ,

4, (a) The salaries, allowances and pensions payable
to or 1n respect of Judges of the Supreme Court ;

(b) the pensions payable to or in respect of Judges of
the Federal Court ,

(c) the pensions payable to or in 1espect of Judges of any
High Court which exercises jurisdicion in relation to any
area included in the terrtory of India or which at any time
before the commencement of this Coastitution enercised
Junisdiction 1n relation to any area included 1n a Province

corresponding to a State specificd 1 Part A of the TFirst
Schedule ,

5 The salary, allowances and pension payable to or in
respect of Comptroller and Auditor-General of India ;

6. Anysums required to satisfy any judgment, decrec
or award of any court or arbitral tribunal ,

7 Any other expenditure declared by this Constitution
or by Parlilament by law to be so charged

The question has been raised as to whether the Indian
Parhament 1s a sovereign law-making body or not The
answer 1s that 1t is not so in the British sense  In that country,
Parhament can do anything but make a man a woman and
vice versa No court of law can declare a law
to be ultra vires 1if 1t has been passed by Parliament.
In the case of India, that 13 not the case. The Supreme Court
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can declare any law to be ultra wvires, if it conflicts in any
way with the Indian Coastituuon. It 1s well known that the
Court declared the  Prevenuve Detention Act to be
mvalid Moreover, Indian Parliament does not enjoy
exclusive powers to amend the Consutution Certain impor-
tant provisions of the Constitution can be amended only with
the consent of the states Moreover, powers of Indian Parlia-
ment are restricted because India has a federal system and
not a unitary system

#="Q. 34 Explain the position of the Speaker of the
House of the People

Ans Article 93 provides that the House of the .People
has the right to choose the Speaker who 15 to preside over its
meetings  Article 94 says that the Speaker shall vacate his
office if he ceases to be a member of the House of the People
He may, at any time, by writing to the Deputy Speaker, resign
his office He mmay be removed from his office by a resolution
of the House of the People passed by a majority of all the
members of the House But no resolution for the purpose
of removing the Speaker can be moved unless at least 14
days’ notice has been given of the intention to move the reso-
lution It 1s further provided that whenever the House of the
People 1s dissolved the Speaker shall not vacate his office until
immediately before the first meeting of the House of the People
after the dissoluuon  When the office of the Speaker 1s vacant,
his duties are to be performed by the Deputy Speaker Article
96 provides. that the Speaker 1s not to,preside at any meeting
of the House of the People where a resolution for his removal
trom the office 15 under consideration But he can attend; the
meeting. The Speaker has the right to speak and can take
part 1n the proceedings of the House of the People when a
resolution for his removal from office 1s under consideration

He also has the right to vote, except in case of an equality
of votes

Article 110 provides that if any dispute anises as to whether
a particular Bill ;s a Money Bil or not, the deciston of the
Speaker 1s final This provision has been borrowed‘ from
England .where such a power was given to the Speaker under
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the Parliament Act of 1911,

The position of the Indian Speaker 1s analogous to the
positton of Enghsh Specaker He 1s eapected to be impartial
while conducting the meetings of the House of the Pcople. He
can turn out any member from the House. Members can
speak only with his permussion  1n all cascs of disputes concern-
ing the House of the People, his ruling 1s final 1t is eapected
that conventions regarding the Speaker will be set up on the
same lines as they exaist 1n England.

Shr1 Mavlankar 1s the Speaker of the Indian Parliament.

&=.Q. 35 Discuss the constitution and powers of the
o Supreme Court of India ?

Ans. Chapter 1V of Part V of the Constitution deals
with the constitution and powers of the Supreme Court. The
relevent Articles are 124 to 147

Its Constitution

Article 124 provides that the Supreme Court of India shall
consist of a Chief Justice of India and not more than seven
other Judges. But the number of judges of the Supreme Court
can be increased by Parhament.

Every Judge of the Supreme Court is to be appointed by
President after consultation with such of the Judges of Supreme
Court and of the High Courts as the President may think
necessary. In the case of an appointment of a Judge other than

the Chief Justice, the Chief Justice of India shall always be
consulted.

Its tenure.

Once appointed, a Judge of the Supreme Court 1s to hold
office until he attamns the age of 65 He 1s to hold office during
good behaviour. However, a Judge may resign his office by
writing to the President. He may be removed by an order of
President passed after an address by each House of Parliament
supported by a majority of the total membership of that House
and by a majority not less than two-third of the members of
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that House present and voting has been presented to the Piesident
mn the same sesston for his removal on the ground of proved
musbehaviour or incapacity Parhament 1s to regulate the pro-
cadute for the presentanon of an address and for the investuga-
tion and proof of the misbehaviour or incapacity of the Judge

Qualifications

A person 18 not to be appointed a Judge of the Supreme
Court of India unless he 1sa citizen of India and has been fo
at least five years a Judge of High Court, or has been for at
least ten years an advocate of a High Court, or 15 a disinguish-
ed jurist 1n the opinion of the President Every Juadge bas to take
ap oath 1n the prescribed manner

Every Judge 15 entitled to such privileges and allowances
and to such nights in repect of leave of absence and pension as
may from time to time be determined by Pailiament But there
18 to be no varation to the disadvantage of a Judge after his
appointment The Chief Justice gets a salary of Rs 5000/- and
other Judges get Rs. 4000/~

When the office of the Chief Justice i1s vacant, the duties
of the office are to be performed by that Judge of Supreme
Court who 1s appointed for the purpose by the President

Ad Hoc Judges.

The Constitution contains a novel provision for the appoint-
ment of Ad Hoc Judges Thus, if at any time there 1s no
quorum of the Judges of the Supreme Court to hold or continue
a session, the Chief Justice of India may, with the previous
consent of the President, request in writing the attendance
asan Ad Hoc Judge for the necessary period of a Judge of a
High Court. The Judge thus requested must be one who 1s
otherwise qualified to be a Judge of the Supreme Court It
is the duty of that Ad Hoc Judge to attend the sittings of the
Supreme Court for the necessary period and, while doing so he
1s to have all the jurisdiction, powers and privileges and duties of

a judge of the Supreme Court Article 128 also provides that
the Chief Justice of India may at any fime, 1 .

with the previous
consent of the President, request a retxredﬁjﬁd S

ge of the Supreme

-*a
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Court or the Federal Court to sit and act as a Judge of the
Supreme Court. It is to be noted that the consent of the retired
Judge 1s necessary for making him to do the job.

The Supreme Court is the Court of Record and as such
possesses all the powers of such a Court 1ncluding the power to
punish people for 1ts contempt.

Powers of Supreme Court.

Sic Alladi Krishnsawam Ayyar says, ¢“The Supreme Court
1n the Indian Umon has more powers than any Supreme Court

1n any part of the world > It has original, appellate and advisory
jurisdiction,

(1) Original Jurisdiction.

(@) As regards original jurisdiction, 1t has the right to hear any
dispute between the Government of india and one or more
states, or between the Government of India and any state or
states on one side and one or more states on the other. In
these cases, the disputes must involve a question on which the
existence or extent of a lsgal right depends But the orignal
Junisdiction does not cover a dispute to which a Part B State
1s a party, if the dispute arises out of any provision of a treaty,
agreecment, convenant or similar instrument which was entered
nto or executed before the commencement of the present Con-
stitution and has continued 1n operation after 26 January, 1950
No case lies in a dispute to which any state 1s a party, if the
dispute arises out of any provitions of a treaty, agreement ctc. ,

which provides that the said jurisdiction shall not extend to such
a dispute

(b) Articles 32 empowers the Supreme Court to 1ssue directions
or orders in the nature of the writs of Habeas Coipus, Manda-
mus, Prohibitton, Quo Warranto and Certiorari, or any of them,
for the enforcement of fundamecatal rights. It 1s to be noted
that this junsdiction s not exclusive It is concurrent High
Courts of States have also been granted sumilar powers

. (&) -‘Appellate Juriddiction

-+ There! are two aspepts of the appellate jurisdiction of

. . -
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Supreme Court In the first place, the Supreme Court has
been given the power to hear appeals which 1nvolve the
interpretation of the Constitution It 1s immaterial whether
those are civil, criminal or other proceedings. Secondly, there
are appeals 1n cwvil or criminal cases

(a) Constitutional Cases

As regards constitutional cases, Article 132 provides that
an appeal shall hie to the Supreme Court from any judgment,
decree or final order of a High Court if the High Court certifies
thac the case 1nvolves a substantial question of law as to the
interpretation of the constitution Where the High Court has
refused to give such a certificate, the Supreme Court may grant
special leave to appeal from such judgment, decree or order
Where such a certificate is given or such leave 1s granted, any
party m the case may appeal to the Supreme Court on the
ground that the question has been wrongly decided and, with
the leave of the Supreme Court, also on any other ground

(b) Civil Cases

As regards the appeals 1n the ciwil cases, Article 133 pro-
vides that an appeal shall Le to Supreme Court from any
Judgment, decree or final order in a civil proceeding of a High
Court, 1f the High Court certifies that the amount or value of
the subject matter of the dispute was and 1s not less than
Rs 20,000/- or such other sum as may be fixed by the Parha-
ment, or the judgment, decree or final order 1nvolves some
claim respecting property of hke value, or the case 1s'a fit one
for appeal to the Supreme Cowt If the High Court certifies
that the case 15 a fit one for appeal, 1t must also certify that the
appeal 1nvolves some substantial question of law Any party
appealing to Supreme Court may also urge that a substantial
question of law regarding the interpretation of the Constitution
has been wrongly decided It s to be noted that no appeal lies

to the Supreme Court from the judgment, decree or final order
of one judge of the High Court,

(¢) Criminal Cases

As regards appeals in criminal §ase t rovigies
that an appeal shall he to the preme A&QurtTfom Fay
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Constituent Assembly “There has been considerable difference
of opimon amongst Jjunsts and polincal thinkers on the
expediency of placing on the Supreme Court an obligation to
advise the head of the state on difficult quesuions of law In spite
of arguments to the contrary, it was considered expedient
to confer advisory jurisdiction upon the Federal Court under the
existing constitution by Section 213 of the Act. Having given
our best considetation to the arguments pro and con, we feel 1t
will be oa the whole better to continue this jurisdiction even
under the new Constitution It may be assumed that such
jurisdiction 1s scarcely likely to be invoked, and if, as we pro-
pose, the court 1s to have a strength of ten or eleven judges, a
pronouncement by full court may well be regarded as authori-
taive This can be insured by requiring that references to the
Supreme Court for advice shall be dealt with by the full court”.
It 1s to be noted that the Supreme Court of the U S A refused
to give advice to the American President when a request was
made to that effect.

-
t

Special Leave to appeal

Article 136 provides that the Supreme Court may, in its
discretion grant special leave to appeal from any judgment,
decree, determination, sentence or order In any cause or matter
passed or made by any court or tribunal in India. But nothing
shall apply to any judgment, determination, sentence or order

passed by any court or tribunal constituted by or made under
any law relating to the Armed Forces

Power of Review

Article 137 says that the Supreme Court shall have power
to review any judgment pronounced or ordermade by itself

Enlargement of Jurisdiction

Article 138 provides for the enlargement of the jurisdiction
and powers of the Supreme Court by Parhament with respect to
any matter contained 1n the Union List The Supreme Court
15 also to have such further jurisdiction and powers as the
Government of India and the Government of any State may
by special agreement confer on 1t But Parhament has to give
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effect to this agreement by passing a law.

Ancillary Jurisdiction

As regards the ancillary powers of the Supreme Court,
Article 140 provides that Parliament may by law make pro-
vision for conferring upon the Supreme Court such supple-
mentary poweis as are necessary or desirable for the purpose
of enabling the Supreme Court more effectively to exercise
its jurisdiction

Other Powers

Parhament may by law confer on the Supreme Court power
to wssue directions, ordets, or wnts, including writs in  the
nature of Habeas Corpus, Mandamus, Prohibitions, Quo-
Wairanto and Certiorari, or any of them, for any purposes
other than those mentioned n Arucle 32 (2)  Article 32 (2)
also empowers th: Supreme Court to 1ssue writs for the
enforcement of the fundamental rights,

According to Article 317, President has the power to
1emove from s office the Chairman or any member of the
Public Service Commussion on the ground of misbehaviour
after the Supreme Court on reference baing made to it by the
Pcesident, had on inquiry reported that the Chairman or some
member may be removed The Supreme Court, has also
junisdiction to go into disputes anising out of or 1n connection

with the election of a President or Vice-President undey
Article 71

The law declared by the Supreme Court 1s binding on all
the Courts 1 India. It 15 the duty of all authonties in India
to help the Supreme Courtin its work and enforce its judg-
ments Supreme Court has power to secure the attendance of
any person, the discovery or production of any documents, o1
the 1nvestigation or punishment of any contempt of 1tself
Supreme Court has been given the nght to make 1ules for
regulaung 1ts practice and procedure, The Supreme Court
1s to exercise the junisdiction and powers of the Federal Court

under the existing law till such ume the Parliament provides
otherwise.
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' Yt is clear from above that the Supreme Court is over-bur-
dened with jurisdiction of various kinds. It s the final inter-
preter of the Constitution. Its powers are more than the
Supreme Court of the U S. A, Supreme Court of Canada and
the High Court of Australia  The sigmficance of the Supreme
Court was emphasised by Shri M. C. Setalvad, Attorney-
General for India, on the occasion of the inauguration of the
Supreme Court 1n January, 1950, 1n these words: “The wrt
of thus cout will run over territory extending to over two
million square miles inhabited by a population of about 330
millions. It can truly be said that the jurisdiction and powers of
this court in their nature and extent are wider than those exer-
cised by a highest court of any country 1n the Common-wealth
or by the Supreme Court of the U. S.A. The detailed enu-
meration of fundamental rights in the Constitution and the
provisions which enable them to be reasonably restricted will
need wise and discriminating decistons On the court will fall
the delicate and difficult task of insuring the citizen the enjoy-

ment of his guaranteed rights conswistently with the rights of the
society and the safety of the state”.

1" Q.-"36 What is the position of the Supreme Court
with regard to the Constitution ?

Ans. It has been nightly observed that “a Federal Court
1s an essential element in a Federal Constitution. It 1s at once
the interpreter and guardian of the constitution and a tribunal
for the determmation of disputes between the constituent units
of the federation”. As the Supreme Court occupies the posui’o‘n

of the Federal Court, it is the final interpreter of the Constitution
and also 1its guardian.

Article 132 provides that an appeal'shall lie to the Supreme
Court from any judgment, decree or final order of a High Court
in the terntory of India if the High Court certifies that the case
involves a substantial question of law as to the nterpretation of
the Constitution Where the High Court has refused to give
such a certificate, the Supreme Court may grant special leave
to appeal from such judgment, decree or final order. Where
such a certificate is given, or such leave 1s granted, any party
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mn the case may appeal to the Supreme Court on the ground
that the question has been wrongly decided and, with the Jeave
of the Supreme Court also on any other ground. The verdict
of the Supreme Court is final. The Supreme Court alone can
say as to what 1s the meaning of the Coastitution and its 1nter-
pretation cannot be questioned anywhere 1n the country,

The Supreme Court can declare a law uvuaconsututional or
ultra vires if that law has b:en passed by Parhament but s upon
a subject which is exclusively 1n the State List Simfarly, the
Supreme Court can declare a law unconstitutional and uvltra
vires if the law has been passed by a state legislature but 1s on a
subj ct which is1n the Unton Last  As regards the Concurrent
Last, if a state-law confhicts with a Umon law i1elattng o the
same subject, the Unton law provails and the seate Jaw 15 voud to
the cxtent to which it 1s repuznant to the Union law  The
casc 15 otherwise if the state law has received the assent of the
President  The Supreme Court has the right to declare such
a law unconstitutional,

The Supreme Court has the authority to declare unconsu-
tutional and void any Jaw, whether 1t is made by Parhament or
a statc legslature, which 1n any way violates any fundamental
right guaranteed by the Constitntion.

It is to be noted that a Jaw 1s not to be declared invalid on
the ground that there has been irregularity of procedure in the
legislature or there was no previous recommendation or sanc-
uon of the President or Governor, if the Bill has baen duly
assented to by the President or the Governor as the case
may be.

The relationship of the Supreme Coaurt with the Indian
Consutution may be explamed ta the following words © *Thes
Court has no more mmportant functions thaa that which devolves
upon 1t, the obligation to preserve 1nviolate th: const.tutional
limitations upon the exercise of authority, federal and state,
to the end that each may conttnue to dischatge, harmo-
niously with the other, the duties entrusted to it by the
Constitution”.

g W St st
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CHAPTER VII
The State Executive

Q 37 Discuss the method of tl‘ge appointment of a
Governor and the tenure of his office.

¢ J

Ans There was a lot of controversy regarding the method
of the appointment of a Governor It was suggested 1n the
Draft Constitution that the Governor may be elected. Butit
was pointed out that if there was to be an election of a

Governor, there was every possiblity of frequent deadlacks between
the Governor on the one hand and the Chief Minster on the
other. Both parties could maintain that they represented ,the
will of the people and were not bound to submut to each other.
Ulumately, 1t was decided that the Governor of a state should
be appointed by the President and Article 155 of the Constitution
makes a provicion to that effect The same system prevails 1n
Canada where the Lieutant-Governor of a province 1s appomted
by the Governor-General on the advice of the Prime Minister
of the Dominion Government

i

+
1

The Constitution 18 silent on the question as to whethér
the President can appoint anybody he pleases as Governor or
he has to mahe the appointment on the recommendation of
the Prime Minister Itis hoped that a convention will grow
that the President will appoint that the pevson aloné as
Governor who has been recommended by the Prime Mimster

and who 15 acceptable to the munistry of the particular state to
which he 1s to be sent

l}(’}
_ No person1s to be appownted a Governor who .is 'fiot a
citizen of India and who has not completed the age of 35 .He
1s not to be a member of either House of Parliament or any
state legislature If he holds such a position, he 1s deemed

to vacate the same when he becomes the Governor. Governor
1s not to hold any other office of profit. ’

The Governor 1s to hold office during the pleasure of the
Premdent.. Ordinanily, his tenure of office 15 to last for 5 yea s
But there is nothing to prevent the same person from being
appointed Governor for another term of five years: Governor
may 1esign his office by a writing addressed to the President
A Governor can be removed by the President, but the Constitu-



82 THE CONSTITUTION OF INDIA

tion is silent as to the grounds on which the President can
remove him.

* A Governor has to take an oath or affirmation at the
time of entering upon his office.

£= Q. 38 What are the powers of a Governor of a State®

Ans. Arncle 154 prowvides that the executive power of the
state shall be vested in the Governor and shall be exercised
by him either directly or through officers subordinate to him
in accordance with the Constitution.

(1) The Chief Minister of a state is to be appointed by the
Governor and the other miisters are to be appomnted by the
Governor on the advice of the Chief Mimster. The Ministers
are to hold office during the pleasure of the Governor.

(2) Unlike the provisions relating to the Union Government,
the Governors of the states are empowered to act in discretion
in certain cases. If any question arises whether any matter 1s
such 1n which the Governor can act i discretion or not, the
decision of the Governor in his discretion is final. The validity
of anything done by the Governor is not to be called in question
on the ground that he ought not to have acted in his discretion.
The question whether any, and if so what, advice was tendered

by munisters to the Governor 13 not to be inquired mto by any
court,

< (3) All executive action of government of a state is to be
takenin the name of the Governor. Orders and other
Instruments are to be made and executed in the name of the
Governor and their validity is not to be questioned on the
ground that 1t is not an order or instrument made or executed
by the Governor. The Governor shall make rules for the more
convenient transaction of business of the government of the
state. This he does in his discretion,

(4) According to Article 167, it the duty of the Chief
Munster of a state to communicate to the Governor of the State
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all decisions of the Council of Ministers relating to
admimstration of the affairs of the state and proposals for
legislation. The Chief Mimster is also to furpxsh such
information relating to the administration of the affairs of the
state and proposals for legislation as the Governor may call
for. If the Governor so requres, the Chief Mimster has to
submut for the consideration of the council of Ministers any
matter on which a decision has been taken by a Muster but
which has not bzen considered by the Council. The Governor
of a state has the powers to grant pardons, reprieves, or
remissions of punishment or to suspend, remit or commute
any sentence of any person coavicted of any offence against
any law of a state.

(5) Article 213 empowers the Governor to promnulgate
ordinances It is provided that if at any time the Governor
18 satisfied that ciccumstances exist which render 1t necessary
for him to take immediate action, he may promulgate such
ordinances as the circumstances appear to him to requre
But this power can be exercised by the Governor only when
the Legislative Assembly of a state 1s not in session. If a
state has also a legislative Council, the ordinance can be pro-

mulgated by the Governor only when both the Houses of the
legislature are not m session.

(6) A Governor 1s not to promulgate any ordinance without
instructions  from the President if a Bill containing the same
provisions would have required the previous sanction of the
President for its introduction 1nto the legislature, or he would
have deemed 1t necessary to reserve a Bill for the consideration
of the President, or an Act of the legislature of the states con-

taining the same provisions would have been 1nvalid without
the assent of the President.

s

(7) An ordinance promulgated by Governor has the same
force and effect as an Act of the state legislature assented to
by the Governor Every ordinance has to be laid before the
Legislative Assembly or before both the Houses. The ordinance
ceases to operate at the eapiry of 6 weeks from the re-assembly
of the legislature. It ceases to operate earhier 1f 1t 1s disapproved
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carlier by the legislature. The ordinance can be withdrawn
by the Gowernor at any time If an ordinance makes a
proviston which will not be valid if enacted in an Act of the
legistature, 1t shall be voud

It 1s to be noted that the ordinance-making power of
the Governor 15 not to be exercised by him 1n his discretion,
He has to exercise this power with the aid and advice of the
ministers

(8) When a hill has been passed by the state legislature, it has
to be presented to the Governor The Governor may assent to 1t
or withhold his assent o1 reserve the Bill for the consideration’
of the President Wh-n a Bill 1s presented to Governor for his
asseint, he may return the same to legislature with a message for
re-ceonsideration in whole or in part He may suggest amend-
mens Itis the duty of the state legislature to consider his
suggstions withcut delay. If the Bill is passed again by the state
legislature with or without amendment and presented to the
Governor for assent, the Governor shall not with-hold his assent
If in the opmion of the Governor, a Bill would, if it became
law, so derogate from the powers of the High Court asto
endanger the position which that court 1s designed to fill by the
Constitution, he shall not assent to 1t, but shall reserve 1t for the
consideration of the President. The President may assent to the
Bill or direct the Governor to return it to the state legislature
with a message for re-consideration. The state legislature must
consider the suggestion within s1x months

(9) Like the President of India, Governor has the right of
“opeming address”, of addressing and serding message to the
legislature and summoning, proroguing and dissolving the
legislature. He possesses the power of causing the annual
financial statement to be laxd before the state legislature He has

also the power of making demands for grants and recommending
Money Bills

(10) Although the Governor is the head of a parliamentary
system of government in the state, he has certain discretionary
powers when he does not consult his ministers. Moreover, when
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the President issues 2 proclamation that the machmfer%lr of the
state has failed and he takes over the admumtratmr,:1 0 Pt e sdta[c
1o his own hands, 1t 1s through the Governor that the President
acts. As such, the Governor comes to occupy @ very tmportant
position of power and influence

It is desirable to refer to the following observations of a
Special Bench of the Caleutta High Court 1n the case of
Sunil Kumar Bose and others V The Chlef‘ Secretary to
the Government of West Bengal (1950) -“The Governor
undcr the present constitution cannot act exceptin accordange
with the adwice of lus mmisters  Under the Government of India
Act, 1935, the posiion was different The Governor could do
certain actsin his discretion, that 1s. without asking for the
advice of any mumster, he could do cerfain acts 1 his individual
capacity that 1s, only after consulting his munisters but he was
not bound, when acting 1n his individual capacity to follow the
advice of Iys mimsters Under the present Constitution, the
pawor to act in his discretion or in his inawvidual capacity has
been taken away and the Governor, therefore, must act on the
advice of his munisters This 1s the constitutional position as

explammed to us by the Advocate-General and we accept his
view

#="Q. 39 What is the position of ministers in a state?
What is their relation with the Governor?

Ans 1. According to Article 154, the executive power of
the state shall be vested in the Governor and shall be exercised
by him either dnectly or throngh officers subordinate to him in
accordance to the constitution. Article 163 provides that- there
shall be a Council of Muusters with the Chief Minsster at the
head to ‘aid and advise the Governor in the exercise of his
functions, escept wsofar as he 15 required to exercise his
functions o his discretion If anv question anses whether any
matter 1§ or 1s not a matter in which Governor 1s required to
act m his discietion, the decision of the Governor in s
discretion shall be final. The validity of anything done by the
Governor shall not be called in question on the ground that he
ought not to have acted in s discretion. A question whether
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any. and if so what, advice was tendered by ministers to the
Governor shall not be inquired 1into 1n any Court.

(2) The Chicf Mimister shall be appomnted by the Governor
and the other mumsters shall be appointed by the Governor
on the advice of the Chief Mimster. The mmsters are
hold to officc during the pleasure of the Governor. In the
states of Bihar, Madya Pradesh and Onssa, there shall be
a mmster incharge of tnbal welfare who may be also
incharge of the welfare of the Scheduled Castes and  back-ward
classcs The Council of Mnsters <hall be collectively
responsible to the Legislatve Assembly, A minister has to
tahe an oath of office and sccrecy in the prescribed form
before the Governor. A mumster who for any period of six
consccutive months is not a member of the Legislature of the
state shall ceasc to be a mumister at the eapiry of six months
The salaries and allowances of mnisters shall be such as the
legislature of the state may from time to ume by law determine.
It 1s clear that tlus provision differs from the one in the
Government of India Act 1935 In that Act, the legislature could
not reduce the salaries of the ministers Under the new
constitution, the legislature can evpress its fechngs of disapproval
of the policy of a mimister by reducing his salary to a nomnal
figure, say Re. 1. The new provision 1sin  accordance with the

parliamentary form of Government. There is a similar procedure
at the Centre.

(3) Article 167 provides that 1t isthe duty of the Chief
Mmister to commumcate to the Governor of the state all
decisions of the Council of Ministers relating to thc adminis-
tration of the affairs of the state and proposals for legislation
It is also his duty to furmsh such information relating to the
administration of the affairs of the state and proposals for
legislation as the Governor may call for. If the Governor so
Tequires, it s the duty of the Chief Minister to submit for the
consideration of the Council of Ministers any matter on which
a decision has been taken by a minister but which has not been
considered by the Council of Ministers.

(4) We have a parliamentary set-up 1n the states. On the
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whole, the Governor has to act according to the
advice of the mumsters. It 1s the mimsters who have
to formulate the policy of the state and carry out he
same. It 15 they who prepare the Budget It 1s they who
initiate legislation No law can be passed by the state legislature
if the mimstry 1s opposed toit. If the mimistry has a majority
in the state Assembly, the Governor dare not go against their
advice. If he does so, he will have to face the music He shall
have tb find an alternative mimstry which may not be possible.
He 1 bound to leave the afiairs of the state in the hands of the
mimsters He may advise them on a particular point, but it is
not necessary that they must act according to his advice. When
the Governor promulgates ordinances, he does so only on the
advice of the ministers, It1s true that the Governor 1s allowed
to act 1 his discretion, but the Constitution rarely provides for
its exercise The only solitary example 1s to be found 1n para 18 of
the VI Schedule which provides that until a notification is issued
under that pargraph, the Governor of Assam shall carry on the
administration of a tribal area specified in Part B as the agent
of the President While doing so he will be acting soin his

discretion. Thus, 1tis clear that the field of the discretiona 19
powers of the Governors 1s neghgible

5) The case1s otherwise in times of émergency. 1f the
President declares by a Proclamation that the ‘machinery of the
state has faled and takes over the admunistrationiof the state
in his own hands, the ministers are put on the shelf All powers
may come in the hands of the Governor as the agent of the
President. But it may be pointed out that such a case happens
only in rare cases and not in normal times.

———— e Y.

Q. 40. Write a note on the position of the Advo-
cate-General for a state?: : Cot
ap Ar:s Arucle 16hS prowdtlzsf that the Governor of a state shall
pomnt a person  who 1s qualified to be appointed a judge of a
I(illll%h Gfot%rt tR gze Advacate-Gcneral for the state. It sﬁ]all %e the
y of the vocate-General to give ad
of the state upon such leg Sters 20wy haroponment

al matters as may be, referr
assigned to im by the Governor. e ed or

It is also s "duty to



88 THE CONSTITU [ION OF INDIA

perform other duties of a Jegal character which may be
given to him by the Governor Lt 1s also his duty to discharge
the functions conferred on him by the Constitution or any
other law for the time being 1n force. The Advocate-General
is to hold office during’ the pleasure of the Governor and
shall receive such remunecration as the Governor may deter-
mine.

o s YRt e

CHAPTER VIII
State Legislature

I=°Q. 41 Explain the composition and powers of the
State Legislatures ?

Ans Article 168 provides that in the States of Bihar,
Bombay, Madras, Punjab, Uttar Pradesh and West
Bengal, there shall be two Houses of the State Legislature. In
other states, ther will be only one House. Where there are
two Houses, their nuames are Legislauve Assembly and Legis-
lative Council Where there 1s only one House, that is known
as the Legislative Assembly. Article 169 provides for the
abolition or creation of Legislative Councils in the states.

The Legislative Assembly of each state shall be composed
of members chosen by direct eclection on the basis of adult
suffrage. The territoral constituencies are to be so arranged
that there shall not be more than one representative for every
75,000 of the population [t 1s to be seen that the total num-
ber of members 1n the Legislative Assembly of a state shall in
no case be more than 500 or less than 60. The size of the

Legislative Assembly 1s to depend upon the population of the
state and 1t 1s to vary from 60 to 500.

As regards the composition of the Legislative Councils, the
total number of members 1n the Legislative Council of a state 1s
not to exceed one-fourth of the number of members 1n the
Legislative Assembly of that state But the total number of

members 1n the Legslative Council of a state 15 in no case to be
less than forty

_Until Parliament provides otherwise, the composition of
Legislative Council of a state is to be as follows :—
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1. One-third of the total number of the members of the
Council shall be elected by electorates consisting of members
of municipalities, district boards and other local authorities.

2. One-twelth shall be elected by electorates consisting of
graduates of three years’ standing residing in the state.

3. One-twelfth shall be elected by electorates consisting of
persons engaged for at leastthiee years in teaching in educa-
tional institutions within the state, not lower in standard than
secondary schools.

4  One-third shall be elected by members of the Legis-
lative Assembly from those persons who are not members of the
Assembly

5 The remainder shall be nominated by the Governor
from the persons having special knowledge or practical expen-
ence in literature, science, art, co-operative movement and
social service.

It is to be noted that the members of the Legislative Coun-
cils are to be partly nominated and partly elected. The election
18 an indirect one and on the basis of proportional representation
by the single transferable vote  Five-sixth of the total number
of members of the Council are to be indirectly elected and one-
sixth are to be nominated by the Governor.

Powers of State Legislatures:

The state legislature has the power to make laws on all
thosz subjects which are given 1n the State List Normally,
it has exclusive jumsdiction to pass laws on these subjects.
However, 1n certain cases, the state legislature 1s superseded by
the Union Parbament In the first place, the Union Parha-
ment can frame laws on a subject which 15 included in the
State Last 1f the Council of States declares by a resolution
passed by a two-thirds majority, that the subject has acqured
a national importance. Secondly, the Pressdent of India may
authonise the Union Parliament to legislate on state subjects
when he issues a Proclamation of Emergency.

¢
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A state legislature can also pass laws on the subjects includ-
ed in the Concurrent List. However, a state law becomes
aull and void if it conflicts with a Union law on the same
subject.

The state legislature controls the finances of the state.
Excepting those items of expenditure which are charged on
the revenues of the state, all state expenditure has to be sub-
mutted to the state legislature 1n the form of demands for grants.
The legislature may reject or reduce the amount asked for
It cannot increase the amount No tax can be levied without
the approval of the legislature

Under the new Constitution, the Council of Ministers is
collectively responsible to the state Assembly  If the Ascembly
withdraws its support from the nnnistry, the latter has to
resign or advise the Governor to dissolve the House. The
legislature can supervise and influence the policies and actions
of the ministers by means of asking question, discussion of the

budget, the moving of adjournment motions ctc, in the
legislature.

It1s to be noted that the prior sanction of the President
is necessary for the introduction of certain types of bills in the
state legislature.  Certain other types of Bills passed by a state
legislature cannot become Acts until they receive the assent
of the President, after being resexved for his consideration
Moreover, the control of the state legislature on the state
executive 15 not complete. So far as the Governor actsin his
discretion, the executive 13 not responsible to the legslature
The laws passed by the legislature of Assam do not become

applicable to the Scheduled Areas and Tribunal Areas untl
the Governor of the State so decides

It follows from above that the federal system introduced
in India has a distinct unitary bias The state executive 15
not completely responsible to the state legislature.

Q. 42. What.is the duration of the Legislative
Council and Legislative Assembly of a state?
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Ans. The hfe of the Legislative Assembly of every state is
to be five years The expiry of five years shall operate as a
dissolution of the Assembly = But the Assembly can be dissolved
carlier by the Governor  While a Proclamation of Emergency
1s 1n operation, the hife of Legislative Assembly of a state may be
extended by Parhament by law for a period not exceeding one
year at a time and not extending 1n any case beyond a period
of six montbs after the proclamation has ceased to operate.

The Legislative Council shall not be subject to dissolu-
tion  As nearly as possible, one-third of the membeis shall
retire on the expiry of every second year 1n accordance with the
provisions &made by Parliament by law. It 1s clear that

tenure of office of members of a Legislative Council 1s to be six
years

Q 43 What is the position of the Second Cham-=~
bers in the State Legislatures ?

Ans ‘The positon of the Legislative Councils 1n the state
Leguslatures is very weak Itis much weaker than the pgosition

C{fg ';llle House of Lords after the passing of the Parliament Act of

As regards the Money Bills, Legislative councils have practi-
cally no control When a money Bill 1s passed by Legislative
Assembly, 1t 15 sent to the Legistative Council The Legislative
Council has to send back the Money Bill within 14 days of 1ts
receipt with its recommendations or amendments The Legis-
lative Assetpbly may accept or reject all or any of there-
;:orpmendatmns of the Legislaive Council Even if the Legis-
I_a‘mve Assembly does not accept any recommendation of the

egislative Council, the Money Bill 13 deemed to have been
¥asscd by both Houses n the form in which 1t 1s passed by the
segislatve Assembly. It need not be stated that a Money Bill
originates only 1n the Legislative Assembly and cannot be intro-
duced in the Legislatine Council Both 1n the matter of mtiation
and passing of the Money Bills, Legislative  Assembly has
complete contral, All that the Legislative Council can do is
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that it can delay the Money Bills for fourteen days This period
1s less than that which exists 1n England. As regards Bills other
than Money Bills, if a Bill 1s passed by the Legislauve Assembly,
but 15 rejected by the Council or more than threc months pass
from the date on which the Bill 1s laid before the Council
without the Bill beng passed by 1t, or the Bill is passed by the
Council with amendments to which the Assembly does not
agree, the Legislative Assembly may pass the Bill again in the
same sesston oOr In any subsequent session with or without
amendments suggested by Council. If the Bill 1s passed for the
second time by the Assembly and transmutted to the Counacil,
but 1s rejected by the Council, or more than one month passes
from the date on which the Bill 1s laid before the Council
without the Bill being passed by it, or the Bill s passed by the
Council with amendments, to which the Assembly does not
agree, the Bill 1s deemed to have been passed by the House of

the Legislature of the state 1n the form 1n which it was passed
by Assembly for the second time.

It 1s clear from above that the Legislative Councils are very
weak They cannot act as revising Chambers, Therr function
1s merely advisory or dilatory It 1s to be noted thatin case of
England, the House of Lords exercises substantial control over
ordinary legislation If an ordinary Bill has to be passed without
the consent of the House of Lords, that must be passed by the
House of Common in three consecutive sessions. In the case of
states m India, the Bill need be passed only twice and that may
be in the same session Moreover, mm England, even according
to the latest amendment, a period of one year must intervene
between the second reading 1n the first session and third reading
i the third session. In the case of Jndia, the period 1s hardly
more than four months Thus, 1t does not serve the function of
a delaying chamber Moreover, the Legislauve councils are
partly elected and partly nominated The presence of the nomi-
nated members must weaken the Councis in the cyes of the
people Even the elections to the Legislauve Councils are indir-

ect. These are bound to have an adverse effect on the position
and prestige of the Councils.

i et .
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Q 44 What are the pros and cons for the creatiox;
of second chambers in the state Legislatures ?

Ans. At the time of the making of the present Constitution,
there was a lot of controversy as to whether provision
should be made for second chambers in the state Legislatures
or not. After alot of discussion, the constitudon provided for
second chambers only inthe states of Bihar, Bombay, Madras,
Punjab, the United Provinces and West Bengal Article 169
also provided for the abohiion and creation of the Legislature
Counctls mn the states Dr Ambedkar remarked thus . “The
procedure adopted m  Article 169 for the creation and abolition
of a Legislative Council 1s that the matter s really left with
the lower chamber, which by a resolution may recommend
aither of the courses that 1t may decide upon In ‘order to
facilitate any change made either 1n the abohition of the second
chamber orin the creation of a second chamber, provision
» made that such a law shall not be deemed to be an amend-
ment of the consutution 1 order to obwviate the different pro-

cedure which has been provided for the amendment of the
Constitution.”

Points in favour of Second Chamber.

1. Those who are in favour of a second chamber argue that
a second chamber 1s necessary to put some effective restraint on
the lower House  The necessity for such a chamber has
become great because mlhons of ifhterate people have been
given the nght to vote under the new Constitution  *The mad
craze to vest all power in the hands of the Lower House would
lead to disaster. It must be vested 1n the hands of those who
are literate and have wise judgment,” The composition of the
Legislative Council  shows that one-sixth of s members are
gomng to be those members who have special knowledge

and pratical experience 1n literature, science, art, co-operative
movement and social services, Such persons are bound to do
some useful work .

2 Itis ponted out that ““a seco
i n ber prevents has
legislation. 2 d chamber prevents hasty

A single chamber is 1n dapper of beng rash and
one-sided and swayed by emotion or pasgsxon. If there are two
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chambers, the measures passed by one will be scrutinized by
the other, with the result that the laws passed finally will be
more carcfully analysed and digested’’

3 1t 1s also pointed that “‘a second chamber provides an
instrument to give adequate representation to msinorities, pro-
fessions and other economic groups Distinguished and expen-
enced persons who do not carc to fight clections can be
nominated to the sccond chamber > It1s to be noted that the
Constitution provides that one-sixth of the members of the
Legislative Councils should be distinguished and experienced
persons

(4) The second chambers actually created in the states arc
not democratic. Their positton 15 merely advisory. Uli-
mately, the will of the Assembly prevails Both in the case
of money Bills and ordinary Bills, 1t 15 the Assemblies that have
complete control.

(5) Moreover, although second chambers have been
created 1n six states, final power has becen given to the
Assemblies of those states to abolish them. Similarly, the
Asscmblies of the states which have not been given second
chambers arc allowed to create sccond chambers by merely
passing a resolution with certain majorities

Points against Second Chamber.

1 Those who oppose the creation of the second chambers
in the States argue that the second chambers are practically
useless. A crincal examination of the powess of the Legislative
Council shows that the Councils are practically helpless. They
are so weak that they cannot effectively control or direct the
course of legislation ~ Their position 1s ‘merely advisory. The
rccommendations made by the Counal may be completely
ignored by the Legislative Assembly.

2. The creation of a second chamber involves unnecessary
wastage of money and ecnergy, particularly when the second
chambers have been given no powers They can delay Money
Bills only for fourteen days. Ordmary Bills cannot be delayed
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for more than 4 months. For interposing delay for such a short
time, a second chamber need not be created The same purpose
can be served by the Goverror returning a bill to the Assembly
for reconsideration, or reserving a Bill for the assent of the
President.

3 It is also pointed out that second chambers have always
been re-actionary  These second chambers are bound to delay
or mterfere with the passage of social legislation. There is so
much rush of work 1n the field of legislation that it is not
possible to pass the Bills even once. It 1s difficult to pass the

bills twice as the procedure demands wherever a second
chamber exists.

(4) It1s difficult to find switable men for two chambers.
Difficulty 1s already being experienced to find suitable candi-
dates for Assemblies alone Itis useless to add to the headache
particularly when theie 1s no substantial advantage The people
need not be burdencd with the salaries of the members of the

Legislative Councils Money to be spent on elections can also
be saved.

CHAPTER IX
State Judiciary
€="Q. 45. Explain the state judiciary under the new
Constitution
Ans. Chapters V and VI of Part VI of the constitution of
India deal with the question of state judiciary Arucle 214

provides that there shall be a High Court for each state.

Every High Court shall be'a Court of Record and shall have

all the powers of such a Court including the power to pumish
for 1ts contempt (215).

High Courts

Every High Court shall consist of a Chief Justice and such
other Judges as the President may from time to time deem
necessary to appoint. But the Judges so appointed shall at no
time exceed 1n number such maximum number as the President

may from time to time, by order, f :
Court (Art 216), s by order, fix in relation to that



06 THE CONTILUTION OF IdDIA

Every Judgs of a High Court shall be appointcd by the
Preqident after consultation with the Chief Jusuce of India, the
Governor of the State, and 1n the casc of appontment of a Judge
other than the Chief Justice, the Chicf Jusnce of the High
Court.

Every Judge 18 to hold office untl he attains the age of 60.
But a Judge may resign his officc by writing to the President
A Judge may be removed by an order of the President passed
after an address by cach House of Parliament supported by a
majonity of the total membership of that Housc and by a
majority of not less than two-thirds of the members of that
House present and voung has been presented to the President
in the same session for such removal on the ground of proved
misbehaviour or incapacity. Parliamnent may by law regulate
the procedure for the presentation of an address and for the
mnvestigation and proof of the mishehaviour or incapacity of a
Judge. The office of a judge shall also be vacated by his beng
appointed by the President to be a judge of the Supreme Court
or by his transfer by the President to any other High Court
within the territory of India.

A person is not qualified to be appointed a Judge of a
High Court unless he is a citizen of India and has for at least ten
years held a judicial office in India, or has for at least ten years
been an advocate of a High Court in any state. Every person
appointed to be a judge of a High Court has to take an oath or
affirmation before entering upon his office.

No person who has held office as a judge of a High Court
after the commencement of the present Constitution shall plead
or actn any court or before any authority within the territory
of India. This means thatno judge of a Higd Court will be
allowed to practise in any court after his retirement. Thisis a
departure from the old procedure At present, many retired
judges of the High Courts are practising in India This provision

1 to apply ecven to those persons who act as judges even for a
short period.

" Judges of the High Courts are to bz paid salaries such as
Rs. 4000/- for the Chief Justice and Rs. 3500/ for other judges
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is wances and rights in respect
Every judge lli zrg;tlt;clllgo ;\ég;oiu(:m may from time to ime be
of Leave Ofd abse law made by Parhament. But neither the
e f Z udge nor tus right 1a respect of leave of absence
igixﬁf grc tJO be varied to his disadvantage after his appoint-
mcntA&cr consulting the Chief Justice of India, the President
may transfer a judge from one High C.ourtf to daml)]ﬁhe;‘1 I—I]Ij;%h
Court in India When a Judge 1sso transferred, hes at e
cntitled to recave in addition to his salary some compensatory
allowance as may be fixed by Parhament

he office of Chief Justice of a High Court 1s vacant
or w*\:\ége: tC?ncf Justice 1s unable to perform the duues of his

office, President may appoint another judge of the High Court
to pc;form thosc duties in place of the Chief Jusuce

As mn the case of the Supreme Court, provision has been
made for utihzing the services of the retut‘zd Judges of the
Igh Court  Arucle 224 provides that the Chief Justice of a
High Court for any state may at any tune,
consent of the President, 1equest a retired
Court, to sit and act as a judge of hus High Court * When
such a retwed judge of a High Court sits and acts as a judge,
he 1s entitled 1o such allowances as President may by order
determuine  He 1s also to have all the Jurisdiction, power and
privileges of a yudge of that High Court,

Powers of High Courts

1 The Consutution does not define the jurisdiction of the
High Courts 1n a direct manner. It merely says that the
High Courts have the same jurisdictions which they had at
the ume of commencement of the Constitution. It ;s pro-
vided that the junsdiction of, and the law administered 1n,
any existing High Court, and the respective powers of then
Judges n relation to the admimstration of Justice, shall be the
same as imm.diately before the commencement of the Consti-
tutton.  With regard to those High Courts which had no
ougmal jurisdiction with respect to any matter concerning
the revenue or concernming any act ordered or «done for
collection, 1t 15 provided that this restnction shall not apply

with the pevious
Judge of any High
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to the exercise of such jurisdiction in future Thus, all the
High Courts have been brought to the same level as the
Presidency Courts formerly were. It appears that 1t would
have been better if the fathers of the Constitution had, as

the case of Supreme Court, put down 1n black and white the
powers of the High Courts.

2. Artcle 226 provides that every High Court shall have
power to 1ssue to any person or authority orders or writs,
1ncluding writs 1n the nature of Habeas Corpus, Mandamus,
Prohibition, Quo Warranto and Certiorart, or any of them for
the enforecment of the fundamental rights as given in Part
IIT of the Constitution and for any other purpose. It 15 clear
that the writs can be used not only for enforcing fundamental
rights, but for any other purpose as well

3 Aiticle 227 provides that every High Court shall have
superintendence over all courts and tribunals throughout the
territories in relation to which 1t exercises jumsdiction. The
High Court may call for returns from the lower courts, may
make and 1ssue general rules and prescribe forms for regulating
the practice and proceedings of such courts and prescribe
forms in which books, entries and accounts shall be kept by
the officers of any such courts. The High Court may also
settle tables of fees to be allowed to the Sheriff and all clerks
and officers of such courts and to attorneys, advocates and
pleaders.  But nothing 1n this Article shall be deemed to confer
on a High Court powers of superintendence over any court or

tnybunal constituted by or under any law relating to the
Armed Forces.

4 According to Article 228, if the High Court is satisfied
that a case pending 1n a subordinate court 1nvolves a substantial
question of law as to the interpretation of the Constitution, it
shall withdraw the case and may either dispose of the case
itself, or determine the question of law and return the case
to the court from which it was withdrawn and the said cuort

has to dispose of the case according to the judgment of the
High Court on the pont.

5 Article 229 provides that appointment of officers and
Servants of a high Court shall be made by the Chief Jusitce
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of the Court or such other judge or officer of the court as the
Chief Justice may direct. The admimstrative expenses of a
High Court, including all salaries, allowances and pensions
payable to the officers and servants of the court, shall be
charged upon the Consolidated Fund of the State, and any
fees or other moneys taken by the court shall form part of that
Fund These provisions have been made for the purpose of

making the judiciary independent of the control of the
executive

6. Parliament may by law extend tle juricdiction of a High
Court to, or exclude the junsdiction of a high Court from,
any state specified 1in the First Schedule

7. Some High Courts exercise jurisdiction 1n areas which
are outside that state in which they have their principal scat In
the case of such High Courts, restrictions have been yxmposed
on the powers of the legislatures of those states to make laws
regarding their jurisdiction It 1s provided that in such a case,
the legislature has no power to increase, restrict or abolish that
junisdiction. If any such area 1s situated within a Part A state or

Part B state, the legislature of that state has no power to abolish
that jurisdiction

Subordinate Courts.

As regards the subordinate courts, Article 233 provides
that appointment of persons to be, and the posting and pro-
motion of District judges in any state shall be made by the
Governor of the state 1n consultation with the High Court
exercising jurisdiction in relation to such states A person not
already 1 the service of the Union or of the State shall only
be eligible to be appointed a district yudge if he has been for
not less than seven years an advocate or a pleader andis
recommended by the High Court for appointment Appoint-
ments of persons other than district judges to the judicial service
of a State shall be made by the Governor n accordance with
rules made by him after consultaaon with the State Public Ser-
vice Commmuission and with the High Court of the state Article
235 provides that the control over district courts and courts
subordinate thereto including the posting and promotion of,
and the grant of leave to, persons belonging to the judicial service
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of a statec and holding any post infcrior to that of the District
Judge, shall vest in the High Court
CHAPTER X
Public Services in India
= Q. 46 Explain the position of the services under the
Union and the States as provided in the
Indian Constitution

Ans. The necessity of an cfficient civil  service for
administration 15 pointed out in the following words of the
Report of Joint Select Commuttee on the Indian Constituuonal
Reforms, “The system of resnonsible covernment, to be success-
ful 1n pracucal working, requires the eaistence of a comprtent
and independent Civil Service staffed by persons capable of
giving to successive Minis'ers advice based on long admunis-
trative  caperience, secure  their positions during  good
behaviour, but required to carry out the policy upon which
the Government and legislature eventually decide ” It is no
wonder that Part XIV of the Constitution 1s devoted to the
position of the services under the Unmon and the states.

1  Arucle 309 provides that Acts of the appropriatc
legislature may regulate the recruitment and conditions of
service of persons appointed to pubhc services and posts in
conncction with the affairs of the Union or of any state. But
it shall be compectent for the President, Governor or Raj-
pramukh, as the case may be, to make rules regulating the
recruttment and conditions of service of the services until pro-
vision is made by an Act of the appropriate legustature

2. Article 310 provides that cvery person who is a member
of a Defence service or of a civil service of the Union or of an
all-India service or holds any post connected with defence or
any cwvil post under ths Union. holds office during the pleasurc
of the President  Similarly, every person who isa member of
a civil service of a state or holds any civil post under a state,
holds office during the pleasure of the Governor or the
Rajpramukh of the state, as the case may be. But in spite of
this provision, any contract under which a person, not being
a member of a defence service or of an all-India service or of
a cvil service of tne Union or a state, 13 appomnted to hold
such a post may prov.de for the payment to him of comp:n-
sation, if before the expiry of an agrecd period that post is
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abolisched or heisrequired to vacate that post for reasons not
connected with any misconduct on his part

3 According to Article 311, no person who 1s a member of
a cwvil service of the Union or of all-India service
or a cvil service of a state or holds a civid
post under thc Union or a state shall be dismissed or
removed by an authority subordinate to that by which he was
appomnted. No such person shall be dismissed or removed or
reduced mn rank untl he has been given reasonable oppor-
tunity of showing cause agawnst the action proposed to be
taken 1n regard to him But this provision will not apply
whnere a person is dismissed or removed or reduced n rank on
the ground of conduct which has led to s coviction on a
criminal charge, or where an authority empowered to dismiss
or remove a person or to reduce him 1in rank 1s satsfied that
1t 1s not reasonably practicable to give to that person an oppor-
tunity of showing cause, or where the President or Governor
or Rajpramukh, as the case may be, 1s satisfied that in the
mterest of the security of the state, 1t1s not expzdient to give
to that person such ar opportunity If any question arises
whether 1t 1s reasonably practicable to give to any person an
opportumty of showing cause, the decision of the authority
empowered to dismiss or remove or reduce in rank shall be
final Itisto be noted that if this discretion 1s not exercised

properly, the uight of a person to be heard 1s bound to become
Hlusory ‘

4 Article 312 provides that 1f the Council of States declares
by a resolution that 1t 1s necessary in the national interest to
do so, Parhament may by law provide for the creation of one
or more all-India seivices common to the Union and the states
and regulate the recrumitment and conditions of service of
persons appointed to any such service The services known as
the Indian Admimistrative Service and the Indian Police Ser-

vice shall be deemed to be services created by Parliament under
this Article

5  All the Jaws in force immediately before‘the commence-
ment of the Constitution and applicable to any public service
or any post which continues to exist after .the commencement
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of the Constitution, shall continue 1n force so far as consistent
with the provisions of the Constitution But they can be changed
later on  Morcover, every person who having been appointed
by the Secretary to State of a civil service of the Crown in
India continues to serve under the Government of India or
a state, shall be entitled to receive the same conditions of
servicc as respects remuneration, leave and pension and the
same rights as respects disciplinary matters or sumilar rights.

The constitution and powers of the Public Scrvice Com-
mission are discussed in the next question.

5= Q. 47. Explain the composition and powers of
Public Service Commissions under the
~ Contitution

Ans 1 Article 315 provides that there shall be a Public
Service Commission for the Union known as the Union Public
Service Commussion and a Public Service Commussion for each
state known as the State Public Service Commussion  Burt two
or more states may agrec that there shall be one Public Service
Commission for that group of states If a resolution to that
effect is passed by the Legslatures of all the states concerned,
Parliament may by law provide for the appointment of a Joint
State Public Service Commussion to serve the needs of those
states. Such a law may provide for incidental and consequ-
ential matters n order to give effect to the purposes of the
law The Union Public Service Commission may agree to
serve all or any of the nceds of the states 1if the Governor or
Rajpramukh requests and the President approves of it.

2. According to Article 316, the Chairman and other mem-
bers of a Public Service Commussion shall be appointed by
the President in the case of a Union Commission or a Joint
Commission. In the case of a State Commission, the Chairman
and the members are, to be apponted by the Governor or
Raypramukh of the.state, as the case may be As nearly as
possible, one-half of the members of every Public Service
Commussion shall be persons who at the dates of their respective
appointments have held office for at least ten years either
under the Government of India or under the Government of
a State. A member of a Public Service Commission shall hold
office for a period of six years But he must retre at the age
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of 60 if he 1s a member of a State Commission or at the age
of 651n the case of Union Commuission even if he has not
held office for full six years But a member of a Public Service
Commisston may resign earlier by sending s letter of resign-
ation to the President, Governor or Rajpramukh, as the case
maybz A mambzr of a Public Service Commussion may be
removed from his office by order of the President on the
ground of misbzhaviour after the Supreme Court, on reference
being made to 1t by the President, has on 1inquiry reported
that the Charrman or any other member ought to be removed
Presid 'nt may suspend from office the Chairman or any other
membezr of the Commussion 11 respect of whom a reference has
been made to the Supreme Court He 1s to remain suspended
until the President passes ordars on receipt of the report of the
Supreme Court President may by order remove from office
the Charrman or any other member of a Public Service
Commission, 1f the Chairman or the member 1s adjudged an
insolvent, or engages during his term of office 1 aany paid
employment outside the duties of his office, or 15 1n the opinion of
the President unfit to continue 1n office by reason of infirmity
of mind or body If the Chairman or any other' member
of a Public Service Commsssion 1s 1n any way concerned in
any contract or agreement made byythe Government of .Indla
or the Goveinment of State or participates tn any way in 1its
profits, he shall be deemed to be guilty of misbchaviour.

(3) The President, Governor or Rajpramukh, as the case
may be, 1s authorised to make regulations to determine the
numbzr of members of the Commussion and their conditions of
service, and to make provision with respect to number of
members of the staff of the Commussion and their conditions of
service However, 1t 1s specifically provided that the conditions
of service of a member of a Public Service Commussion shall
not be varied to his disadvantage after s appointment

(4) On ceasing to hold office, the Chairman of the Union
Public Service Commission shall be nehigible for further
employment under the Government of India or any state
The same applies to the Chawrman of a State Public’ Service
Commission  He can be appointed the Charrman or an ordi-
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nary member of the Unton Public Service Commission. He
can also be appomted the Chairman of any other State Public
Service Commussion. But he 18 not to get any other employ-
ment either under the Government of India or that of a State.
Likewise, 2 member of a State Public Service Commussion is
cntitled to be apponted as the Chairman or any ordinary
member of the Union Public Service Commuission or the
Chairman of that or any other State Public Service Commussion.
But he too1s not to get any cmployment under the Govern-
ment of India or a state.

Functions of Public Service Commissions

Article 320 provides that 1t shall be the duty of the Union
and the State Public Service Commissions to conduct exami-
nations for appointmeats to the services of the Union and the
States respectively It shall also be the duty of the Union
Public Service Commussion, 1f requested by two or more states,
to assist those s.ates in framing and operating schemes of joint
recruitment for any services for which candidates possessing
special qualifications are required.

The Union Public Service Commussion or the State Public
Service Comanssion, as the case may be, shall be consulted —

1. on all matters relating to methods of recruitment to
civil services and civil posts,

2. on the principles to be followed 1n making appoint-
ments of the civil services and posts and 1n making promotions
and transfers from one secvice to another and on the suitability
of candidates for such appointments, promotions or transfers,

3. onall disciplinary matters affecting a person serving
under the Government of India or a state in a civil capacity,
including memorsals and petitions,

4. on any claim by a person in Government Service that
any costs incurred by him 1n defending legal proceedings 1nsti-
tuted against him in respect of acts done by him 1n the cxe-

cution of his duty should be paid out of the Consolidated Fund
of India or of a State, and

.5 onany claim for the award of a pension 1n respect
injuries sustained by a person while serving in a civil capacity
under the Government of India or a State or the Crown.
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It shall be the duty of a Public Service Commussion to
advise the Government on any matter referred toit by the
P resident, Governor or Rajpramukh The President, Governor or
Rajpramukh, as the case may be, may make regulations
specifying the matters in which either generally or particularly,
it shall not be necessary for a Public Service Commuission to be
consulted but the regulations so made by the President,
Governor or Rajpramukh shall be laid for not less than fourteen
days before each House of Parliament or State Legislature, as
the case may be These regulations shall be subject to such
modifications as both Houses of Parliament or State Legislature
may make during the session in whigh they are placed before 1t

Article 321 provides that an Act made by Parhament or

State Legislature, as the case may be, mav prowide for the
exercise of additional functions by the Union Public Service Com-
miscion o1 the State Public Service Commission as respects the
services of the Union or the State and also as 1espects the service
of any local authonty or any corpotate bodv constituted by law
or any public mstitution

In order to maintain the independence of the Union and State
Service Commussions, 1t 15 provided that their expenses shall be
charged on the Consolidated Fund of India or of a State, as the
case may be

Article 323 provides that 1t shall be the duty of the Umon

Public Service Commussion to present annually to the President
a report as to the work done by the Commssion On receipt of
the report, 1t is the duty of the President to cause 1its copy along
with a memorandum explaining the casesin which the advice
of the Commmussion was not accepted, to be laid before each
House of Parhament Similarly, it shall be the duty of a State
Commssion to present annually to the Governor or Rajpramukh
a report of its work A similar report 1s to be submitted by a
Joint Commssion Bothin the case of a State Commssion and
a Joint Commussion, itis the duty of the Governor and the
Rajpramukh of a state to place before the legislature of the state
a copy of the report and also 2 memorandum of the cases 1n
which the advice of the Commussion was not accepted and also
the reasons for the same

—————— e,
v
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CHAPTER XI
Relations between Union and Centre

g=~Q 48 Outline the relations between the Union
and the states

Ans. In the case of a unitary state, the units are merely
the agents of the Central Government, and as such their only
function is to carry out the orders from the Centre Obwiously,
that 1s not so 1n casc of a Federal Government which 1s based
on the principle of division of powers Special provisiuns have
been made for regulating the legislative, administrative and
financial relations between the Unien and the units

LEGISLATIVE RELATIONS.

1 Article 245 provides that Parliament may make laws for
the whole or any part of India and the legislature or a state may
make laws for the whole or any part of'the state Parliament
has exclusive power to make laws regarding matters given 1n the
Union List Legislatures of Part A and Part B states have
exclusive powers to make laws on matters given 1n the State
List Parliament and Legislature of Part A and Part B states
have concurrent powers to pass laws on matters given in the
Concurrent List. As regards the residuary powers, those are
given to the Union Government It may be noted here that the
residuary powers are with the umts in the U. S A and
Australia Indian constitution follows the Canadian model
Critics point out that there was no necessity of having three
exhaustive Lasts. It would have been sufficient to enumerate the
powers of the statein one List and to provide that the rest of the
powers were with the Union Government At the most, only the
State List and the Concurrent List could be drawn up and the
rest could be declared to be the ressduary powers of the Union
Government It appears that the fathers of the Indian Consti-
tution copied slavishly the scheme of the Government of India
Acty 1935 They merely tnied to improve upon the old scheme in
the light of recent experience. They increased the number of
items 1 the Union or Federal List from 61 to 97, the Provincial
List or State List from 56 to 66, and the Concurrent List from

36 to 47 matters The sphere of Parliament and the Union
Government 35 enlarged

2. No law made by Parliament shall be deemed to be invahid
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on the ground that 1t would have extra-territorial oplzr:‘:x(;r;‘
It 15 pointed out that this provision in the Consutu;:pn S g‘on
fluous There could have been some meaning 1n this provisi

if India had been n any way subordinate to some other po:/ivert
But India under the present Constitution is an Independen

Sovereign Republic This provision is merely 2 remnant of India's
past status.

3 Article 247 prowides that Parhament may by law pfti)-
vide for the establishment of any additional courts for the
better administration of laws made bv Parliament or of any
enisting law with respect to a matter given 1w the Union List.
Itss to be noted that ordinarily the Union laws are to be
enforced through the ordinary courts of the state

4  The Const

tution gives the Union Parliament power to
legislate in res

pect of matters given in the State List. Thus,
Article 249 prowides that if the Council of States declares by
resolution supported by not less than two-thirds of .thc members
present and voting that 1t s necessary 1n the national interest
that Parhament should make laws with respect to any matter
cnumerated in the State List, 1t shall be lawful for Parliament
to makhe laws for the whole or part of India with respect to that
matter winle the resolution remarns in force Such a resolution
docs not remain in force for more than one year But the
Council of States can Pass a fresh resolution and’ that has the
cffect of extending the period by another year A law made by

Parhament under these circumstances shall cease to have effect
an the ¢xpiry of six months after the resolution has ceased to
be n force,

or any part of India with respect to any
matter enumerated 1n the Sta

te List. Such a law shall cease to
have cffect on the exXpiry

of a period of six months after the
Proclamation hag ceased to operate.

6. According to Article 252, of 1t appears to the Legis-
laturcs of two or more states to be desirable that any of the
matters with respect to which Parhament has no powers to

4
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make laws for the states, should be regulated in such states by
Parhiament by law. and if resolutions to that cffect are passed
by all the Houses of the Leguslatures of those states, 1t shall be
lawful for Parltament to pass an Act for regulating that mateer
accordingly  Any Act so passed shall apply to such states and
to any other states by which 1t 1s adopted afterwards by 2
resoluion  Any Act o passed by Parhiament may be amended
or repealed by an Act of Parham:at, but shall nat b2 amended
or repealed by an Act of the Legislature of that state. 1t s
clear that once Parhament at the request of the State Legis-
latures accupies the field by an Act, the State Legislatures are

excluded from that fiecld This 1s an 1ndication of the unitary
nature of the Constitution.

7  Article 253 provides that Parliament has power to make
any law for the whole or any pait of India for 1mplementing
any trcaty, agreement or convention with any other country
or any decision made at any international conference, association
or other body The object of this provision 15 to save the Union
Government from an awhward position which may be created
by the refusal of a state or states to carry out the terms of a
treaty which has been entered into by the Government of India
Canada had to face such a problem.

8 When a Proclamation has been made by the President
that the constitutional machinery of the state has failed, he
can declare that the powers of the legislature of the state

shall be exercisable by or under the authority of the Parliament.
(Art 356).

9 Article 251 provides that if any provision of a Jaw made
by the legislature of a state 1s repugnant to any provision of a
law made by Parhament, the law made by Parhament shall
prevail and the law made by the legislature of the state shall to
the extent of the repugnancy, be moperative. According to
Article 254, if any provision of a law made by the legislature
of a state 15 repugnant to any provision of a law made by
Parhament on a subject given in the Concurrent List. the law
made by Parlhament shall prevail and the law of the State
Legislature shall be void to the extent of the repugnancy But
if a law made by the legislature of a Part A or Part B state

’
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contains any proviston repugnant to the provisions of an earler
law made by Parliament, the law of the State Legislature shall
prevail 1n that state 1f the Bill was reserved for the consideration of
President and has received his assent  But it 1s to be noted that
Paihament can make any law on the same matter by which 1t
can amend, vary or repeal the law of the state Legislatue.

ADMINISTRATIVE RELATIONS
1 According to Article 256, the execuuve power of every
state shall be so exercised as to ensure compliance with the
laws made by Parliament and any existing laws which apply
i that state The execuuve power of the Union shall extend
to the giving of such directions to a state as may appear to the
Government of India to be necessary for that purpose.

2 Article 257 provides that the executive power of every
state shall be so exercised as not to wmpede or prejudice the
exercise of the executive power of the Union The Union
Government can give directions to a state for the construction
and maintenance of means of commuaications which are of
national or mihtary importance Parhament can declare high-
ways or waterways to be national highways or waterways
The Union Government can give directions to the states
to protect the railways within those states  If the states have to
incur  any additional expenditure while carrying out the

directions of the Union Government, the latter has to pay for
the same

3 According to Article 258, Presdent may entrust to a
state with 1ts consent, either conditionally or unconditionally,
certain functions which relate to the Unmon government Thus
enables the Union to make the states as its agents. A law made
by Parhament winch applies in any state may confer powers
and 1mpose duties upon the state or its officers or authority

The Union Government has to pay for additional cxpenditure
of the state.

4. A Part B state having any Armed Forces immediately
before the commencement of the Constitution may continue to
maintain the said forces subject to the general or special order

of the President. But those Armed Force shall form part of the
Armed Forces of the Union
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5 Article 261 prowvides that full faith and credit shall be
eiven throughout India to public acts, record, and judicial
procecdings of the Union and every state. Final judgment
or orders delivered or passed by civil courts 1in any part of the

territory of India shall be capable of execution anywhere within
the territory according to law.

5, Accordmng to Article 262, Parliament may provide for
scttiement of any dispute or complamt zegarding the use,
distnbution or control of the waters of anv inter-state river or
river valley Parhament can esclude the jursidiction of the
Supreme Court and other courts

7. Article 263 provides thataf at any time the Presideat
thinks that it shall be .n the pablic snterest to appowst an inter-
State Council to inquire into and advise upon disputes which
may have arisen bstween states, to invesugate and discuss
subjects m which some or all the states or the Union have a
common ipterest, and to make rccommendations for better co-
ordination of policy and action, 1t shall be lawful for the
President to do so  While appointing the Council, President

can define the nature of its dutics, 1ts orgamsation and its
procedure,

Financial Relations

1. The distmbution of financial resources between the
Union and the states follows the Government of India Act,
1935. Several taxes and duties have been exclusively given to the
Union Some taxes have been given exclusively to the states.
Certain duties are to be levied by the Union but collected and
appropriated by the states Certain taxes are to be levied as
well as collected by the Union, but are assigned to the states
within which they are leviable  Certain taxes are to be levied
and collected by the Union but distributed between the Union

and the states. Prowvision is also made for grants-in-aid by the
Union to the states

2. The taxes which belong exclusively to the Union are
customs, corporation tax, taxes on capital value of assets of in-
dividuals and compames, surcharge on income-tax, fees in
respect of matters 1n the Union List, excise duties on tobacco
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and all other goods produced m India except alcohhlic liquors
for human use, opium and other drugs.

]

3. The taxes which belong exclusively to the states are
land revenue, taxes on agricultural income, succession duties on
agricultural land. taxes on land and bwldings, taxes on
mineral ughts, opium and Indian hemp, taxes on consumption
and sale of electricity, terminal tax, taxes on goods and pas-
sengers carried by road or inland waterways, taxes on vehicles,
professtons, trades and entertainment, sales tax, etc.

4 Stamp duties on Bills of exchange, Bills of lading, nsu-
rance policies transfer of shares etc, and excise duties on
medicinal and toilet preparations contaimng alcohol are to be
levied by the Union, but are to be collected and appropriated
by the states within whose jurisdiction they arc levied

5. The following taxes are to be levied as weli as collected
by the Union, but assigned to the states within whwh they
are leviable - Dutiegs on succession to property other than agri-
cultural land, estate duty n respect of property other than
agricultural land, terminal taxes on goods or passengers carried
by railway, air or sea, taxes on railway fares and freights, taxes
on transactions in stock exchanges and taxes on sale of and
advertisements 1n news-papers

6 The following taxes are levied and collected by the
Union, but their proceeds are divided between the Umon
and the states n a certain proportion : Taxes on
mncome other than on  agricultural 1income and
duties of excise as are included m the Union List, except med:-
cinal and toilet preparations President has to distribute the
proceeds of income-tax between the Union and the states upto
that time whenitis fived by the Finance Commussion. The

distnibution  of the Union excise duties is to be made by
Parliament

7. Arncle 275 provides that grants-in-aid shall be made
every year by the Umon Government to those states which are
considered in need of help by Parhament These grants are
particularly for the welfare of the Scheduled Tribes. Assam is
to be given some special grant. In addition to this, tempoiary
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grants for a period of ten years shall bz made to the states of
Woest Bengal, Bihar, Assam and Onssa 1n licu of the share of the
expurt duty on their jute products as they used to receive before
the commencement of the Constitution

B e

h

7=Q 49 Discuss the provisions relating to the official
language of the Union and the States?

Ans. Articles 343 to 351 of the Constitution deal with the
official language of India and the states. According to Article
343, th: official lanzuag: of the Union shall be Hindi in
Devanagart script  The form of nun:rals to be used for the
offictal purposes of thz Union shall bz ths International form of
the Indian numerals.  But for a pzriod of 15 years from the
commencement of the Gonstitution, the Cnglish language shall
continue to be used for all the ofucial purposes of the Union
for which 1t was bz2ing w.ed imm diately bafore such commence-
ment  However, the President mav. during the abive period
of 15 years, by order autharise the us> of the Hind: language
n addition to the Enghsh languigs and of the Devanagan
form of numerals 1n additton t the insernational form of
Indian numerals for any of the offizial puiposes of the Union.
The same Article empowers the Parhament to provide for the
use of the English language or the Devanagary form of numerals

for such purposcs as may be given in the law after the lapse of
15 years. '

Language Commission

Article 344 provides for the appointment of a Language
Commission.  According to it, the President shall, at the evpi y
of 5 years from the commencement of the Constitution and
thereafter at the expiry of 10 years, by otder constitute a Com-
musston which shall consist of 2 Chawrman and other members.
The order of the President shall define the procedure to be

followed by the Commission to make recommendations to the
President as to—

1. the progressive use of the Hindi language for the official
purposes of the Union,

2 restriction on the use of the English language for all
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or any of the official purposes of the Umion,

3 the language to be used for all or any of the purposes
concerning the proceedings in the Supreme Court and the
High Courts, the Bills and Acts of Parhament and State

'
Legslatures, orders, rules, regulations and bye-laws made by
Government of India or the states,

4 the form of numerals to be u.ed for any one or more
specified purposes of the Umon,

5 any other matter referred to the Commission by the
President as regards the official language of the Union and the

language for communication between the Un.on and a State or
one state and another and their use,

While making recommendations, the, Commussion shall
have due regard to the industrial, cultural and scienufic

advancement of India and the just claims of the non-Hind:
speaking arcas

Language Committee

The same Article provides for the creation of a Commuttee
consisting of 30 members, ot whom 20 members will be from
the House of the People and 10 from the Council of States. It
shall be the duty of this Committec to examne the recom-
mendations of the Language Commission and report their
opinion to the President  After consideration of the Report the

President may 1ssue directions 1n accordance with the whole or
any part of that report.

As regards regional languages, the Legislature of a State
may by law adopt any one or more of the languages in use in
the State, or Hindi as the language to be used for all or any of
the official pwiposes of that state Unul the Legislature of the
state otherwise provides by law, the Eoglsh language shall
continue to be used for those official purposes within the state
for which 1t was being used immediately before the commence-
ment of the Consutunon  The official language of the Union
shall be the otticial language of communication between one
state and another state and between the state and the Union
But if two or more states agree that the Hind1 language should
be the official language for communication between such states,
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that language may be used for such commumication. If a
demand 1s made by a substantial proportion of the population
of a state for the use of any language spoken by them, President
may direct that such language shall also be officially recognised
throughout that state or any part of that state

According to Article 348, until Parhament by law other-
wise provides, all pracecedings i the Supreme Court and in
every High Court, and the authoritative texts of all Bills to
be introduced, of all the Acts passed by the Parliament or state
Legislature or Ordinances promulgated by President, Grvernor
or Rajpramukh, and all orders, rules, regulations and bye-laws
made by Parliament or State Legislature, shall be 1in the English
language The Governor or Rajpramukh of a state may
authonise the use of th: Hindi language in the proceedings in
the High Court, but this will not apply to any judgment, decree
or order passed by the High Court Where the Legislature of
a state has prescribed anv language other than the Enghsh
language for use in Bills, a translation of thc same in the
Enghish language should be published

Durning the period of 15 years from the commencement of
the constitution, no Bill or Amendment regarding the language
to be used 1n the Courts and for the Bills and Acts, can be
introduced in Parliament without the previous sanction of the
President.

Every person shall be entitled to submit a representation
for the redress of any grievance to any officer or authority of the
Union or a state 1n any of the languages used in the Union or
the State  According to Arucle 351, 1t shall be the duty of the
Union to promote the spread of the Hindi language, to develop
it so that 1t serves as a medium of expression for all the elements
of the composite culture of India and to secure 1its enrichment
by asssmlaung the forms, style and expressions used in Hindus-
tani and 1n other languages of India

Q. 50. Write notes on the following.—Comptroller
and Auditor-General of India, Attorney-
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General for India, Language Commission,
Finance Commission, Inter-State Council,
Scheduled Castes and scheduled Tribes,
Commission for investigation of backward
classes, Election Commussion, Consolidated
Fund, Contingency Fund

“Ans 1. Comptroller and Auditor-General of India
The Comptroller and Auditor-General of India 15 one
of the most important officers under the Consuitution of India
He 1s to be appointed by the President of India and can be
removed 1n the same way as a judge of the Supreme Court can
be removed. The salary and the other condiuons of service
of this official are to be determined by the Parliament But
neither his salary nor his rights 1n respact of leave of absence,
pension or age of reurement shall be varied to his disadvantage
after his appowntment. Lake the judges of the Supreme Court
and High Courts, he shall not be eligible for further office cithet
under the Govt of India or under the Government of any
State after he has ceased to hold his office. The admmnis-
trative expenses of the office of Comptroller and Auditor
General shall be charged upon the Consohdated Fund

of India All these factors ensure lus independence 1in his
work

Article 143 provides that the Comptroller and Auditor
General shall perform such duties and exercise such powers
m relation to the accounts of the Union and of the States
and of any other authority or body as may be prescribed by
Parhament and shall perform such duties and exercise such
powers as were exercisable by the Auditor.General of India
before the commencement of this Constitution Those duties
require him to see that no public money 1s spent otherwise
than under the sanction of the Parliament The grants made
by Parhiament and embodied in the Appropriauon Act are
not to be exceeded or varied No expenditure 1s to be made
outside the Act Heis to audit the accounts of the Unwn
and State Governments and prepare their respective accounts

Article 150 provides that the accounts of the Union and
the States shall be Lept in such form as the Comptroller and
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Auditor-General of India may prescribe with the anproval of
the President According to Arucle 151, the reports «of the
Comptroller and Auditor-General of lIndia relating to the
accounts of the Union shall be submutted to the President who
shall causc them to be laid before cach House of Parhament
Likewise, he 1s to submut the accounts of a State to the
Governor, or Rapramakh of the State and the latter has to
cause them to b: laid b.fore the legislature of the State.

Attorney-General for India.

According to Article 76, President shall appoint a percon
who 15 qualified to be appointed a judge of the Supreme
Court to be the Attorney-General for India. Itis the duty of
the Attorney-Genceral to give adwvice to the Government of
India upon such legal matters, and to perform such other
dutics of a legal character, as may [from ume to time bz re-
ferred to hm by the President. He 1s to discharge those
functions which arc conferred upon him by or under the
Constitution or any other law for the time being in force. While
performing lis duties, he 1s to have the right of audience 1n
all Cowrtsin India  He 15 to hold office during the pleasure
of the President and he shall receive such remuncration as
the President may determine  According to Article 88, he
shall have the right to speak in, and othcrwisc take partin
the procecdinas of cither House of Parliament, or anv joint
sitting of the Houses of Parhament, or any commuttee of Parlia-

ment of which he may be named a member. But he shall not
be entitled to vote

Language Commission.

For Language Commussion, sec the question on the Official
language of India and the States.

Finance Commission.

Article 280 provides that the President shall, within two
years from the commencement of the Constitution and there-
after at the expiry of the every filth year, constitute a Iinance
Commuission which shall consist of a Chairman and four
other members to be appointed by the President Parlia-
ment may by law determine the qualifications of the members
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of the Commission and also the manner in which they are to
be selected.

It shall be the duty of the Commission to make recom-
msndaticas to th: Presid:nt as to the distribution b:twzen the
Union aad the Statss of the n2t proc:eds of taxes wiuch are
to bs or miy ke divided between them and the allocation
between the Scates of the respective shares of such proceeds,
the principles which should govern the Grants-in-aid of
the revenues of the State out of the Consohdated Fund of
India, the continuance, or modification of the terms of any
agreemznt entered into by the Government of India with the
Government of any Part B State, and any other matter re-
ferred to the Commussion by the President in the interest of
sound finance

The Commission shall deteromne its procedure and shall
have such powers for the performance of its functions as
Parhhament may grant.

According to Article 281, the President shall cause every
recommwendation made by the Finance Commussion together
with an explanatory memorandum as to the action taken
thereon to be laxd before each House of Parhament

Inter-State Council.

Article 263 Prowides thatif at any tme 1t appears to the
President that the pubhc interests would be served by the
establishment of an Inter-State Council charged with the duties
of mquiring into and advising upon disputes which may‘have
arisen between states, iwpvestgating and discussing subjects i
which some or all of the States, or the Unton and one or more
of the States have a common interest, or making recommen-
dations upon any such subjects and 1n particular recommenda-
tions for the better coordmation of policy and action with
respect to the subjects, 1t shall be lawful for the President to
establish such an InterState Council The President is also
to define the nature of the duties to  be performed by it and 115
organisation and procedure

Scheduled Castes and Scheduled Tribes.
According to Article 341, President may, after consultation
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with the Governor or Rajpramulh of a State, by public
notification, specify the castes, races or tribes which  shall be
deemed to be Scheduled Castes in relatton to that state.
Parhament may by law include in or exclude from the list of the
Scheduled Castes specified in the Notification any caste, race
or tribe.

According to Article 342, President may, after consultation
with the Governor or Rajpramukh of a State, by pubhc
notification, speaify the tribes or tribal communities which shall
be deemed to be Scheduled Tribes 1n relation to that State. But
Parliament may by law include in or exclude from the bst of the
Scheduled Tribes specified 1n the Notification any tribe or tribal
community

According to Arucle 338, there shall be a Special Officer for
the Scheduled-Castes and Scheduled Tribes to be appointed by
the President It shall be the duty of that Officer to investigate
all matters relating to the safeguards provided for the Scheduled-
Castes and Scheduled-Tribes under the Constitution and report
to the President upon the working of those safcguards at such
ntervals as the President may direct. The President shall czuse
all such reports to be laxd before cach House of Parliament.

According to Article 339, the President may at any nme
and shall, at the expiry of ten years from the commencement of
the Constitution by order appoint a Commission to report on the
admunistration of the Scheduled arcas and the welfare of the
Scheduled Tribes The order of the President may define the
composition, powers and procedure of the Commuission and may
contain such 1ncidental or ancillary provisions as the President
may consider necessary or desirable. The executive power of the
Unton shall extend to the giving of directions to any such State
as to the drawing up and exccution of schemes specified n the

direction to be essential for the welfare of the Scheduled-Tribes
m the State

Commission for Investigation of Condition of
Backward Classes.

According to Article 340, President of India may by an
order appoint a Commussion consisting, of such persons as he
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thinks fit to investigate the conditions of socially and educa-
tionally backward classes within the territory of India and the
difficulties under which they labour and to make recommen-
dations as to the steps that should be taken by the Union o1
any State to remove such difficulues and to improve therr
condition and as to the grants that should be made for that
purpose by the Union or any State The order of the President
1s to define the procedure to be followed by the Commission It
is the duty of the Commussion to wnvestigate the matter referred
to it and to present to the President a report setting our the facts
as found by them and make the necessary recommendations The
President shall cause a copy of the report so presented together
with a memorandum explaining the action taken thereon to be
laid before each House of Parliament

Election-Commission

According to Article 324, the superintendence, direction and
control of the preparation of the electoral rolls for, and the
conduct of all elections to Parlhiament and State Legislatuies
and of zlections to the offices of President and Vice-President,
shall be vested in the Election Commussion The Election-Com-
mission shall consist of the Chief Elecion Commissioner and
such number of other Election Commuissioners as the President
may from time to ume fix The appouintment of the Chief Elect-
1on Commissionor and other Election Commissioners shall be
made by the President When any other Election Commissioner
1s appointed, the Chief Election Commuissioner shall act as the
Chairman of the Elecuon Commssion The Chief Election
Comnussioner shall not b2 removed from hus office except 1n the
manner and on the grounds on which a judge of the Supreme
Court 1s removed. The conditions of Service of tue Chief Election
Commussioner shall not bé varied to his disadvantage after s
appointment These provisions will secure his independence of
action Any other Election Commuissioner or a Regional
Comumissioner shall not be removed from office except on the
recommendation of the Chief Election Commussioner

Consolidated Funds and Contingency Fund

According to Article 266, all revenues received by the
Government of India, all loans raised by the Government by
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the issue of Treasury Bills, loans or ways and means advances
and all moneys received by the government in repayment of
of loans shall form one Consohdated Fund to be known as the
Consolidated Fund of India Simularly, «ll revenues receaived
by the government of atate, all loaas raised by that government
by the issue of Treasury Billy, loans or ways and mcans advan-
ces and all moneys received by that goveinment in repayment
of loans shall form the Consolidated Fund of the State. All
other public moneys received by or  on behalfl of the Govern-
ment of India or the State Government shall be credited to
the public account of India or the public account of the State,
as the case may be No moneys out ol the Consohdated Fund of
India or that of a Statcshall be appropriated cxcept in accor-
dance with law and for the putpose and tn the maaner provided
in the Constitution,

The necessity of a Contingency Fund arises on account of
fact that under the new constitution, cvery item of expendi-
ture requires the prior sanction of the Parhament or the State
Legislature, as the case may be. Somctimes, an unexpected
demand has to be met and there is no time to get the sanction
of the Parliament or State Legislature. Conscquently, Article 267
provides that Parliament may by law estabhsh a Contingenry
TFund 1n the nature of an imprest to be enttled the Contingency
Fund of India into which shall be paid from time to time such
sums as may be determned by law, and the said Fund shall be
placed at the disposal of the President to enable advances to be
made by him out of such Fund for the purposes of mecting
unforeseen expenditure pending  authorisation of such espendi-
tures by Parliament by Jaw under Article 115 or 116. The same
Artcle provides for the creation of the Contingency Fund of the
State Ly State Legislature, That Fund is to be at the disposal of
the Governor or Rajpramukh of the State,

ot e g iy
wm— Al

=" Q. 51. Compare the Indian Federation as provided
by the present Constitution with that of America,
Australia and Canada: :

Ans 1. The Indian Federation differs from othed Federa-
tions in mapy ways. In the Case of U S. A. and Autraha, the
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residuary powers are with the units of the federations Butin
India, we follow the Canadian pattern where the residuary
powers are with the Federal Government.

t
(2) In the case of U S A, every state has been given equal
iepresentation 1n the Senate ln the case of India, representa-
tion of the statcs to theCouncil of States varies from 1 to 31.
In the case of Canada also, each province has not equal repre-
sentation to the Canadian Senate However 1n that country
the four groups into which the provinces have been grouped

are given equal representation. Each group sends 24 members to
the Senate

(3) In the case of other Federations, there 1s provision for
double citizenship In the case of India, there 1s only one
single citizenship throughout the Union We follow the Canadian
system We have also a single integrated judiciary and All-
Indian services common to the Union and the States However,
there is a provision for the appointment of extra courts by the
Union for the enforcement of the Union laws

(4) In the case of U S A, the Governors of the states are
clected by the people of the states In the case of Austraha.
they are appointed by the Briish Government In the case of
Canada, the Lieutenant Governors of the provinces are appoin-
ted by the Federal Government In the case of India, the

Governors of the States are to be appomnted by the President of
Idma

(5) In the case of Canada, the Minister of Justice of the
dominion Government has the power to disallow laws passed
by the Provincial Legislatures In the case of India, President
has the power to reject a Bill passed by the Provincial Legisla-
ture, but which has been reserved for his consideration and
assent. President has also the power to send back for recon-
sideration the Bill which has been sent to him for assent.

(6) Fn the case of U S A and Austraha, the distribution
of powers 1s rigid and cannot be altered without the difficult
process of dmendment of the Constitution It 1s true that 1n
the case of India also, the consent of the state legislatures is
r equired for amending the provisions with regard to the distri-



122 THE CONSTITUTION OF INDIA

bution of powers between the Umon and the States, the require-
ment 1s more hbeial than in the case of U.S A.  In the case of
U SA, the consent of threc-fourths of the states 1s required,

but in [ndia the consent of only one-half of the state legislatures
18 required

(7) The Indian Federation js over-centrahized  Union
Parllament can pass laws on those matiers which are given in
the Union List and the Concurrent List  In addinon to ths,
the Union Parhament has the powcr to legislate in respect of
matters enumerated in the State List under cortain circum-
stances.  Thus, under Artcle 219, Parliament has
powers to make laws with respect to any matter included
in the State List for a temporary period, if the Counal of
States declares by a resolution of two-thirds of its members
present that 1t 1s necessary in the national interest that
Parhament shall have power to legislate over such matters
Each such resolution of the Council of States will give a lease
of one year to the law 1n quesuon  Similarly, when a Pro-
clamation of Emergency made by a President s in operation,
Parliament shall have sunila: power to make laws on matters
included 1n the State Tast. Moreover, if the legislatures of two
or more states resolve that it shall be lawful for Parhament to
make laws with respect to any matters includzd in the State
Lit, Parhament shall have powers as regards such states  Any
other State can adopt such Union legistation.  Parhiament has
also been given the power to legislate for any state for the
purpose of implementing treaties or international agrecments
and conventions  Simularly, when the President  makesa Pro-
clamation that the constituntonal machinerv of a state has
failed, Parhament comes to bave the right and authority to
make laws for that state  The Tederal Government has been
gven the power to give dircctions to the state on very many
matters and 1t 1s the duty of the states to comply with those
directions  Even 1n normal tunes, the control of the Union
over the states 1s very great But in umes of emergency, the
Tederal Government of India 1s transformed into a Unitary
Government It has been nightly said that India presents an
example of a coercive Union. No other Federation 1s so strong
as that of India, Probably, the German Federal System as pro-



CRITICISM OF NEw CONSTITUTION 123

vided in the Weimar Constitution of 1919 could come up to the
Indian pattern

(8) Itis to be noted that there are four lunds of states
provided 1n the Indian Constitution Those are Part A, Part B,
Part C, and Part D states Part A states are the same which
were formerly known as provinces. Part B states represent the
bigger Indian states e g., Mysore, Pepsn, Rajasthan, Madhya
Bharat etc. These states have the same constitution and
government as 1n Part A states There are only a few special
provisions« for them Part C states are under Chief Com-
missioners  Legislatures have also been provided for them
recently The Andaman and Nicobar Islands are included 1n
Part D states They are to be admnistered by the President
acting through a Chief Commussioner or other authority to be
appointed by him. The Prestdent may make regulations for the
peace and good government of any such territory and any
regulation so made may repeal or amend any law made by
Parhament or any existing law which 1s for the tme being
applicable to that territory. Itis to be noted that there 15 no
such clasafication of Units of a Federation in U 8. A, Canada
or Australha  All Units have the same status

(9) Inthe case of U. S. A. and Austraha, the Federal
Government was created by an agreement or compact between
the sovereiga states Like Canada, the Indian Union has been

created by transforming the provinces of a unitary state 1ato
a Uniwon

£="0Q. 52. On what grounds has the new Constitution
of India been criticised?

Ans (1) Indian Constitution has been criticised on many
grounds It 1s pointed out by the critics that the Indian Consu-
tution 1s largely borrowed from other constitutions and there 13
hardly anything which can be called indigenous about it. Very
many Articles of the Indian Constitution are merely copied
from the Government of India Act, 1935 which was <o much

condemned by the Indian public opimon during the British
regime.

(2) Itis also pomnted out that the Indian Constitution s
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over-centralised and the states have bzen reduced to the position
of Municipalities. There is a lot of truth 1n this criticism But we
should not forget the circumstances in which the Constitution
has been made.

(3) Tt s truc that the constitution provides for fundamental
rights for the Indian citizens But the eritics  point out that too
many hmitations have been imposed on those nights.

(4) Critics pOint out that the [ndian Consutution has
completely 1gnored the mmportance of willage comununities
A mere reference to them mn the Direcive Punciples of State
Policy 1s not enough

(5) Critics also do not attach much importance to the
Directive Piinciples of State Policy, Itis pointed out that they

arc merely moral precepts which nzed not hbe cared for by any
Government

(6) The officers and other staff of the subordinate judiciary
complawm that the Constitution does not contain any provision
which can make their posiion sccure and independent of the
executive.

(7) Itis truc that the Censututuon provides that before a
Government servant 1s cismussed, he wall be given a reasonable
opportunty to prove his inocence But the Constitution also
provides that in certan cases the officer concerned may not be
given that rcasonable opportunity It rests with the authority
empowered to dismiss or remove a person to decide as to
whether 1t 15 reasonably practicable to give such opportumty or
not. His decision 1s final, Itis clear thatif such officer uses his
discretion 1mproperly, the position of the Government servants
will become very weak.

(8) The Consutution provides for the piomulgatian of ordi-
nances by the President and Governor. Critics pont out that
such a provision should not have found any place 1n the demo-
cratic Consutution of India Such an 1astitution 1s a 1emnant
of the days of Briush Rule There should be no difficulty to
summon a new session of Parhament or state legislature when-
cver any emergency arises The means of communication and
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transport do not create any imnsuperable difficulty Such a pro-

cedure 1s actually followed 1n a country like England
=" Q 53 “The constitution of the Indian Republic,
though Federal in form, is unitary 1n

spirit >’ Discuss
Ans. This statement refers to the fact that although
the constitution of India 1s a federal one, the Central Govern-
ment 15 so very strong that 1t looks like a unitary government
rather than a Federal government Thisislargely due to the
fact that under the new constitution too many powers have
been given to the Federal Government Most of the important
subjects have been included 1n the Union List and the Parha-
ment of India s authorised to make laws on them  Likewise,
many important subjects have been placed in the Concurrent
List and the Federal Government has been given superior
authority regarding those matters The subjects given in the
State last are not so important as those given in the two
previous hsts Moreover, 1n times of emergency, all power
comes 1nto the hands of the Federal Government and the
States are reduced to non-entities. Neither the Units nor the
Supreme Court has any hand 1n deciding as to when a stace
of emergency exists The Federal Government has been given
full authority in this matter Moreover the Council of States
1s authorised to declare as to what subjects included 1n the
State List are of national mmportance and consequently within
the competence of the Government of India

It is pointed out that the reason why the Federal Govern-
ment has been made very strong 1s that the national sentiment
in the country 1s1n not very strong and consequently there 1s
the possibility of the centrifugal forces taking the upper hand
and thereby breaking up the integrity of the country It 1s
to ward against these dangers that the Federal Government
has been made very strong However, whatever the justification,
the fact remains that the Federal Government in India 1s so
very strong that 1t can really be called a umtary Govern-
ment,
g7z Q 54 ““The new Constitution is quasi-Federal”

Discuss
Ans What this statement means 1s that although there
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15 a division of powers between the Fedaral Government and

the Units under the new Consttution and provision 35 also

made for a Supreme Court, the Indian Constitution is not
completely Federal, but partly federal and partly otherwise

The student is dirccted to cnumerate the large number of

powers given to the Federal Government,  He should show

that the cnormous powers of the Federal Guovernment have
wansformed  the  Indian Consutution  into  a  Yederal

Constitution.

Q 55 What are the emergency powers of the President

Ans. Please refer to the question on the President of

Incha.

K== Q. 56, “We are recking to lay the foundations of a
to alitarian State—a Police State completely
opposed to all the principles that we have held
aloft during the past few years” (H. V. Kamith).
Discuss. i

Ans Tlus statement emphasizes the fact that all powers
under the new Constitution have been placed into the hands
of the Central Government. Tt has been given enormous powers
of legislation and control  Thete v hardly anything 1o which
the Federal Government cannot interfere,  Its power hecomes
all comprehensive.

The student 1s requested to refer to the powers granted to
the Federal Government wvis-a-vis the States. It is obvious
that under the new Constitution, a dictatorship can be set
up The Indian Constitution resembles the Wennar  Consutution
of Germany which helped Hitler to cstablish his dictatorship
in that country.
= Q 57. What changes have taken place in the status

and position of tlie Indian States after the
independence of India ?

Ans Itis well-known that during the British rule in India,
the Ggvernment of India exercised the paramount power over
the Indian States. The latter were not sovereign in any way.
They could not make war or have direct relations with the
foreign states. Indian states had absolutely no status in Inter-
natuonal Law. Indian Princes owed allegiance to the Briush
Crown Their armics could be called upon to take part 1n those

]
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.
wars m which the Government of India was involved. The latter
protected the states from external aggression and internal
disorder It also safe-guarded the rights, privileges and interests
of the Indian states and their rulers It also exercised the right
of interfering 1nto  the internal affairs of the states Succession
to the throne of the state was regulated by the Paramount Power
The latter had the right to decide all disputed successions and
also give 1ts approval to adoption.

Such was the condition when the British Government
decided to hand over the admmmstration of India into the hands
of the Indians It also declared that after the ending of the
Briush rule in India, the Paramountcy will also lapse The
Indian states were given option to join any of the two Domuai-
ons of India and Pakistan When such a declaration was made
st was feared that every ruler might become independent and
thereby bring about the desintegration of the country However,
as a result of the efforts made by Lord Mauntbatten, Sardar
Patel and Mr V P Msz=non, the danger was avoided and 1t 1s
admitted on all hands that the successful tackhng of the problem
of the Indian states 1s one of the greatest achievemsnts of the
Government of India.

The Government of India had not to face any great difficul-
ty with regard to most of the small states The Nawab of Bhopal
tried to create mischief, but he was no match for such a clever
fellow as Lord Mountbatten The Nawab of Junagadh acceded
to Pakistan 1n spite of the geographical situation of his state and
wishes of her peopl: However, there was a revolt and the
Nawab had to run away to Pakistan The State of Travancore
took advantage of 1ts situation and tried to assert its indepen-
dence. However, pressure was brought to force this state to join
the Indian Unton. As regards Kashmir, the Maharaja refused
to jomn any of the two Domnions and merely entered into a
Stand Still Agreement with Pakistan However, when that state
was mvaded by the raiders, the Maharaja and the people of the
State appealed to the Government of India for help
and the state acceded to India The Indian armues drove out
the raiders from the Kashmmr valley The matter was taken to
the Seccurity Council by the Government of India. Although
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cease-fire was declared from Ist January, 1949, the Kashmir
problem 1s still hanging fire In spitc of the opposition of Pakistan
the people of Kashmur established their own Constituent Assem-
bly 1a 1951 Oaly recently, an agreem:nt was entered 1nto
between th: Governm:at of [ad 1 and Kashmir on certain
points of commoa concern  Kashmur has led the way by decid-
ing to have an clective head of the state However, 1t 1s desirable
to point out as to how the difficult problem ef about 600 states
was tackled successfully

A large number of small states were merged into the
neighbouring provinces and ceased (o enist as scparate cntitics
The process of merger started 1n January 1948 when twenty-
five small states of Orssa merged themselves into Orissa
In the same month, 14 states of C P merged themselves into
C P The state of Loharu merged tself 1nto the province of East
Punjab In June 1948, about 300 small states and petty estates

and Jagirs of Guyrat merged themsclves into the Bombay
presidency.

In order to avoid admmstrative difficulties, many states
formed themselves into Umons. Thus a large duniber of siates
in Kathiawar combined themselves into the Saurashtra The
States of Alwar, Bharatpur, Dholpur and Karauli formed them-
selves mto the Matsya Umon, Likewise, the Punjab, states of
Patiala, Faridkot, Malerkotla, Jind, Kapurthala, and Nabha
formed the Pepsu Umion or the Patiala and the East Punjab

States Union 35 States of Central India combined themselves
joto the Vindhya Pradesh.

Certain states Iike Bhopal and Cooch have been taken over

by the Government of India and placed under the control' of
the Chief Commissioners N

Certain states have been integrated into new provinces  For
example, 24 states of Simla-Hills have been created into the
Himachal Pradesh and put under the Lieutenant-Governor.

It 1s to be noted that a great change has taken place in the
system of administration of these states Formerly, these states
were the citadels of absolutism and reaction But at present,
democratic nstitutions have been established 1n all these  states.
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Like the Governors, the Rajpramukhs of these states have also
become constitutional heads Elections have been held 1n these
states and responsible mumstries have also been 1nstalled, A a
result of the agiiation, the Government of India passed a law 1n

1951 by which 1t established popular insututions 1o Part
C States also

7= Q 58. Write a note on the important political
parties in India,

Ans The wmportant polincal parties are the Indian
National Congress, the Socialist Party of India, The Communist
Party of India, the Bharuya Jan Singh, the Kisan Mazdoor
Praja Pary and the All-India Hindu Mahasabha

As regards the Indian National Congress, it was started 1n
1885 and fought for the independence of the country fot 62 long
years During the persod of national struggle for independence,
all kinds of people joined the ranks of the Congress for the com-
mon objective After the freedom of the country, the Socialists
left the Congress. This party became a great force oaly under
the leadership of Mahatma Gandhi During the last general
elections, the Congress swept the polls and at present 1s the stron-
gest single party at the centre and also in most of the states

As regards the aims and policies of the Congress, 1t seeks unity
within the country and hates communalism in every shape and
form. It stands for the 1deal of a secular state 1n which all religions
enjoy equal status. The state1s neutral in matters of religion
As regards the economic development of the country, 1t believes
i the idea of mixed economy 1n which both the state enterprise
and private enterprise can find a place In the agranan field, it
stands for the abolinon of zamindari and has already done so
n certan states The Congress stands for the promouon of the
mass literacy, provision of pubhic health services particularly in
rural areas, protection of back-ward classes, encouragement of
village panchayat system ctc  Lhe object 1s to rase the standard
of living of the common man and fit lum for a Lfe of self.
respect. The Congress also stands for international friendship

and goodwill It 1s opposed to impenialism and colomahsm 1n
every shape or form.
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Northern India However, it did not meet with the success
which 1t hoped to achieve It met strong opponent in the
person of Pt. Nehru

The party stands for the rebuilding of India on the basis
of Indian culture (sanskriti) and maryada It stands for equality
of opportunity and hiberty of individual 1n the social, economic
and poliucal fields Itsleaders have asked the workers of the
Sangh to go to the country-side and entrench themselves there

As regards the Kisan Mazdoor Praja Party, 1t was set up
by Kriplani when he left the Congress on account of differences
with Tandon High hopes were raised when Mr Kidwai left
the Congress to fight against the parent body However, Kidwai
went back to the Congress fold on account of his personal
loyalty to Nehru. The party fought the elections, but did not
cut muchice At present, negotiations are going on for the
merger of K M P P with the Sociahist Party

The Akali Party has some following 1n the Punjab and
fought the general elections, but did not achieve much

The Hindu Maha Sabha was created for the purpose of
protecting the wights of Hindus against the communalism of the
Mushm League It did not enjoy great following because the
Hindus were already m the Congress. After the murder of
Mahatma Gandhi, 1t give up political activities for some time
However, 1t decided to fight general elections and some of 1ts

members were returned to Parhiament, state legislatures and
municipalities
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CHAPTER I
INTRODUCTORY

&=Q. 1. What are the sources of the English Constitu-
tion ?

Ans ‘The peculiar thing about the Enghsh constitution 1s
that 1t was not drafted by any constituent assembly or any
Parliament. The English consutuuon has grown during

the course of many ceatactes No wonder, the sources of the
Enghsh constitution are scattered

-(1) The great constitutional landmarks hike the Magna
Carta (1213), Petition of Right (1628), Bill of Rights (1688),
etc. are an important source of Enghsh constitution. Although

they were not passed by Parliament, they constitute the {unda-
mental law of the country.

(n) Many statutes or laws were passed from time to time by
the Briush Parliament and these are also an important source
of the English consutution. Some of those are the Act of
Settlement (1701), Parhament Act of 1911, The Reform Acts of
1832, 18,7 and 1884, The Representation of the T'eople Acts of
1918 and 1928, Act of Union between England and Scotland
(1707), The Habeas Corpus Acts of 1679 and 1816, Statute of

Westmimister  (1931), Acts of 1835, 1888 and 1929 dealing with
Local Government, Judicature Acts of 1873-76 etc

(1) Common law 1s another source of the English Constitu-
tion. It consists of precedents and customs which are established
by usage The prerogatives of the King and privileges of
Parhament are based on common law Freedom of person and

speech, and the night of trial by jury 1n criminal cases are
based on common law,

(2v) Another source 1s the judicial decisions Bushell’s case
established the independence of the yuries (1670) The case of
Howell (1678) established the immunity of the judges. The case

of Somersett established the absence of slavery on the English
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soil The case of Danby established the doctrine of mnisterial
responsibility and the equality of all before law  According to
Dicey, the English Constitution “far from being the result of
legislation 1n the ordinary stnse of the term, 1s the fruit of contests
carried on 1n the courts on behalf of the rights of the individuals”

(v) Test books are also a source of constitutional law  The
books are Anson’s Law and Custom of the Constitution, Bagehot’s
English Consutution, May’s “‘Parhamentary Practice,” Dicey’s
“Law of the Constitution’ ctc. The importance of these books lies
i the fact that all the problems of constitutional law are not
covered by legislation or adjudications.

(v1) Another source of the English Constitution is the treatics
between Great Britain and other countrics One such example is
the treaty between England and Scotland for the union of the
two countries (1707) Another treaty was made between Great
Britain and Ireland 1n 1800 for the umon of the two countries

(vu) Another fruntful source of the English constitution 1s
the large number of conventions Some of them rvelate to the
King, some to Parliament, some to Cabinct and others to domi-
mon3. A detailed discussion of conventions 1s given below.

——

=" Q. 2 What are the salient features of the English
Constitutions ?

Ans The Briush Constitution occupies a umque position in
the world. It 1s the product of the peculiar genius of the
Englishmen. It 1s a constitution of which the Englishmen can
nightly boast of

(1) There are many characteristics of the Englhish Constitu-
tion, The first characteristic 1s that 1t 15 unwritten. The Enghsh
constitution 1s not to be found in any one document as 18
the case 1n India orthe USA It 1s true that some of the
consuitutional law of England 1s to be found in the Magna
Carta, The Bull of Rights, Petition of Right, Act of Settlement,
Parhament Act of 1911, Reform Acts of 1832, 1867, 1884, 1918
and 1928, Acts of Union between England and Scotland (1707),
ctc. But in addition to thesc written elements, there are a large
number of convenuons which play a very important part in the
working of the admimistratve machinery of the country.



INTRODUCTORY 135

It is on account of these conventions that the English Constitu-
tion 1s said to be unwritten.

(2) Theresa lot of a difference between theory and
practice in the English Constitution. That 18 why 1t1s sad
about the Enghsh Constitution that “nothing 1s what it seems,
or seems what tt1s”, This 1s mainly due to the large number
of conventions which have grown 1n England through the course
of many centuries [t1s the existence of these conventions that
creates divergance bstwzen theory aad pracuce Legally, all the
powzrs are with the King of England, but actually the powers
have gone into the hands of the Butish Cabunst on account of
the growth of the Cabunet System in the country by mezans of
conventions, Examples can be muluphed.

(3) Another characteristic of the English Constitution is
that 1t 18 evolutionary. While we cansay that the American
Constitution was made towards the end of the 18th century or
the present Consatution of India came into force in 1950 or
the Canadian Chnstitution s to bz found 1n the Brtish North
America Act of 1867, thesamz caanot be said of the Enghsh
Constitution Nobody 1s1ts creator. It has grown dunng the
past many centuries Neither Simon nor Edward was its creator.

(4) Unlike Englard, India, Germany or Ireland, England
has nothing which can be called by the name of the funda-
mental nights of the Enghsh. There 1s no such thing as the
Direcuive Principles of State Policy asare found in the new
Constitution of India, The freedoms of the Englishmen are
guaranteed to them by the ordinary law of the land The Briush
judiciaty has played a noble part in this field,

(5) The Enghsh Constitution 15 not migid but fleable
Tlis means that the amendment of the Consutution 15 casy.
It 1sto be noted that unhke U S A. or India, the ordinary
laws and the Consututional laws of the country can be amendcd
i the same way There 1s absolutely nod ifference between
ordinary laws and Constitutional laws as regards their amend-
ment In the case of U.S A, the Constitution can be
amcaded only 1f the two-thirds of the Congress and three-
fourths of the states agree to the amendment. Butin the case
of England, abill which changes some important aspect of
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the constitutional law of the country, can be passed by a
bare majority 1n both the Houses of Enghsh Parliament

(X}

(6) The British Constitution 1s unitary and not federal.
There 1s no division of powers between the federal government
and the units. All powers are exercised by the Centra
Government. '

)

(7) England has a parliamentary form of Government.
The Enghsh King 1s a constitutional head He ha* no powers
at all  All power are 1n the hands of the munistry which 1s
taken from the Parliament and 1s responsible to the House of
Commons It holds office so long asit enjoys the confidence
of the House of Commons The actions of the Government
are subjected to a criical examination by the members of
the House of Commons who are the representatives of the
people  In this way, the Government 1s run according to the
intercsts and wishes of the people of England.

(8) Another feature of the British Constutution is the
rule of law. To put it bluntly, 1t merely means that there 15
the rule of law in England and not of any individuals. It em-
phasizes the sovereignty of law of the country No person 1s to
be punished unless and untl 1t is defimitely proved that he has
violated some law of the country. The same law applies to
everybody whether he isa poor man or a great official of the
Government. The same 15 the case with the Courts There
are no separate Courts for the Government servants. They
are not given any privilege.

(9) Another charactenstic of the English Constitution is the
sovereignty of Parhament In the case of written Constitutions,
the legislature 15 not free to do what 1t wants It must be
guided and controlled by the terms of the Constitution. The
Legislature cannot pass any law which 1s aganst the Constitu-
tion. If it passes any such law, thatlaw 1s declared as ultra
vires by the courts of the country. But that 1s not so n the
case of England In this country, the British Parhament can
do what 1t pleases De Lolme was night when he said that
the British Parhament can do anything but make a mah a
woman or a woman, aman. It simply means this that the
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British Parliament can do anything which 1s rational and
not absurd.
== Q. 3. “The English Constitution has no real exis-
tence 7 Discuss
Ans. There 1s no truth 1n the statement of Tocquewille
that England has no constitunon The reason why he made
such a statement was that he was a Frenchman. As such,
his conception of a consutution was a written document.  As
he did not find such a document in England, he wrongly
came to the conclusion that England had no constitution. It
has been pointed out in the previous question that England
has a constitution and that 1s to be found in the great con-
stitutional landmarks, Statutes of Parliament, Common Law,
Judicial decisions, treaties and conventions. No attempt
has been made 1n England to put all the fundamental laws at
one place The refcrence has to be made to the constituticnal
history of England and customs of the country [tis for this
reason that i1t has been said that “English constitutional law
1s a cross betweea history and custom ” Boutmy says, © The
English have left the different parts of the coastitution just
where the wave of history had deposited them , they have not
attempted to bring them together, to classify or complete them,
or to make a consistent and coherent whole”. Anson says
that the Knghsh constitution must be found by those who seek
1t, 1n statutes, i judicial decisions, 1n custom, 1n convention ,
it1s set forth 1n text-books, 1t may be learnt in 1ts important
feature by the observations of the course and conduct of politics,
but 1n authoritative documentary form it 1s not to bs found
The English Constitution 1s convenient rather than symmetrical,
Itis hke a house bwmit by many hands at different periods,

®="Q 4 “The English Constitution is essentially a
Judge-made one.”” Discuss.

Ans. This statement merely emphasizes the important part
played by the courts in the growth of Enghsh coastitutional
law  According to Prof Dicey, the Enghsh Constitution 1s the
fruit of contests carried on m the courts on behalf of the rights
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of individuals. A critical study of the lengthy discussion on
the rule of law by Prof Dicey will show that most of the rights
enjoyed by the English ciuzens have been guranteed to them
by important constitutional decistons In the case of other
countries hke India, U S A and Ireland, the fundamental
rghts of the people may be embodied 1n the constitution, but
that 1s not so 1n England In this country, the Englishmen
enjoy liberty because there are certain judicial precedents which
have established those rights Bushell’s case established the
independence of the Juries (1670) The case of Howell (1678)
established the immunity of the Judges The case of Somersett
established the absence of slavery on the Lnghsh swl (1771)
The case of Danby established the doctrine of ministenal res-
ponsibility and the equality of all before the law In the
case of Entick v Carrington (i765), 1t was held that a warrant
to search for and seize the unspecifi:d papers of a named
author 1s 1illegal In the case of Wilkes v Wood, 1t was held
that a gensral warrant to search for and capture the papers
of an unnamed author was illegal (1765). In the case of Leach
v Money, it washeld that a general warrant to search or
s-1ze an unnamed person was illegal (1765) In the case of
Beatty v. Gilbanks, 1t was held that where people assemble for
a lawful object without intending to commt a breach of
peace, such a meeting 1s not an unlawful assembly On the
same subject 1s the decision 10 Wise v. Dunning There are

many other great decisions which have laid down the con-
stitutional law of the country.

£=Q. 5 “The English Constitution is a part of the
. Common Law.® Discuss

Ans This statement also emphasizes the important part
played by the Common Law in England It 1s to be noted
that in only 1n recent times that Parllament has been forced to
turn out a lot of legislative work That may be due to many
causes But that was not the case before Most of the work
was done in England according to the Common Law of the
country which had been developed by the travellmg Judges:
In the course of centuries. That law had been also  codified
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from time to time By Common Law, the King of England was
the source of all powers and authority, unlimited by any res-
tramnt whatsoever. Some of the powers of the King have been
curtailed by Parllament, but the King has stll been left with
some of the powers given to tum by Common Law., Ths dis-
certionary power 1s known as the prerogauves of the King

Formerly, Common Law used to regulate the question of
succession to the throne of England, but now it 1s done by the
Act of Settlement which was passed by the British Parliament.

="Q 6 How faris it true to say that the English
Constitution is based on the principle of
checks and balances ?

Ans A cnitical examination of the DLnghsh Constitution
shows that ther» have been provided certain checks and
balances which were found to be necessary by experience
Thus, although the King 1s the supreme executive head of the
country, he exercises no power, except with the advice and
consent of the mmsters No order of the King s vahd un-
less and until 1t 15 counteisigned by some minister. By counter-

signing, the minister concerned takes up the responsibility for
the act of the King

(2) The people of England elect members of Parhament
A party having a majority 1n the House of Commons, can form
the mumstry The mnisters are taken from members of
Parhament. They are put in charge of the various depart-
ments of the Government. These ministers can be criticised
and out-voted 1n the House of Commons When a minstry
1s defeated, 1t must resign  But the mumistry has also been
given the power to hit back The Prime Minister can ask
the King to dissolve the  Parhiament. When so requested, the
Kimg has to dissolve Parhament. It 1s clear that the members
of the House of Commons have an effective control over the
ministers  ‘Tne mimsters also are not at the mercy of the
House of Commons. They also can send them home by getting
the House dissolved

(3) The mmstry controls the civil services, but 1t also
depends upon the latter for the enforcement of 1ts policy.
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(4) According 1o Lord Bryce, “The dclicate equipoise of
the ministry, the House of Commons, and the nation acting
at a general election, 1s the seuict of the smooth working of the
British Constitution ”

(5) It is to be noted that the Judges in England are
apponted by the executive, but once appointed they cannot
be turned out. Itis these Judges who put a check on the
arbitrary power of the exccutive.

No wonder, the English Constitution 1s said to be one long
system of chechs and balances

— T —

=" Q. 7 *‘In English Constitution, nothing is what it
seems or seems what it is ’’ Discuss

Ans This statement refers to the upreality in the
Enghsh Constitution. It points out to the divergence between
thecory and pracice  While we find one thing i theory, the
same thing s different in practice  This is pardy duec to the
flesibility of the constitution and partly to the pecuhar
character of the Englishmen  The statement can bz illustrated
by reference to certain facts of the English Constitution.

(1) Therc was a tme when the king of England was
absolute. He was the fountain of justice He could make any
law He was the head of the State. But during the course of
centuries, the English King lost all his powers The present
position 18 that although the King 1n theory has all his old
powers, 1n actual practice those are exercised by his Mimsters

The King pracucally does nothing himself. It 1s rnightly said
that King can do no wrong.

(1) Theoreucally, Briush Parlhiament is the legislative
organ and mabhes all the laws. However, a critical examination
of the actual working of the system shows that all legislatuon
originates with the Cabinet and 1t 1s the Cabinet that controls
the Parhament. It has been rightly stated that the Cabinet
legislates with the consent of the Parliament,

(ru) Theoretically, the munisters are described as the
servants:and advisers of the King They can be dismissed at
the pleasure of the King. But they are not so in actual practice
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They are so important that no order of the king 1s valid unless
1t 1s countersigned by a mimster.

(w) In theory, the Briish Government can appont
anybody as the Governor-General of a Dominion  In practice,
the .Briish Government appoints only that person who s
approved of by the Domimon. [t 1s well-known that Jinnah
was appointed the first Governor-General of Pakistan because
he suggested his own name for that office and refused to accept
Lord Mountbatten as Governor-General of Pakistan.

(v) In theory, the House of Lords is the highest court of
ap peal for England Actually, 1t 15 the seven LawLords who

sit 1 the House of Lords when the latter sits as the highest
court of appeal.

Similar examples can be muluplied to show that wn the

English Constitution nothing 1s what 1t secems or scems what
1t1s

— —

I=> Q 8 How far is it correct to say that the English
Constitution is “a child of accident and
design?”’

Aws There seems to be some truth 1n the statement. A
cnitical survey of the constitutional historv of England shows
that many institutions n  England came 1into existence purely
by chance There was no conscious effort to create them. It

15 well-known that the British Parliament 1s not the result of

any conscious effort It just came into ‘being as a result of

certain factors It kept on gaiming strength on account of certain
forces Itwas again by chance that the Paillament was able to
have ultumately the upper hand over the king.

It 1s usually conceded that the bicameral system has a lot
of wisdom behind 1t There 1s a lot of controversy in the
textbooks on political science regarding the comparative’
ad vantages of bicameral and unicameral system. In the last
analyss, the bicameral system 15 considered to be the beiter of
the two But 1t 15 well known that the bicameral system was the
result of pure chance Up to the time of Edward I, Parliament
use d to sit m three Divisions or Estates, viz., Clergy, the

Barons and Kmghts and the Townsmen. Even the Model
Parhament of Edward I had these three Houses. It was only
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by chance that the lower Clergy refused to attend the Parha-
ment The Knmghts decided to sit with the Burgesses and the
hgher Clergy decided to sit with the Barons. Tnus, it
was that two houscs came into bring,

The same can be said about the Cabinet system 1n
England. It1s on account of the Hanoverian succession to the
Eaglish throne 1n 1714 and 1ignorance of the Kings of Doghsh
language that halped the growth of thes ofuce of the Prime
Minmister The King stopped attending the mectings on account
of his ignorance of English and all power passed wnto the hands
of the Prime Mimister.

Similar examples could be given to show that many
parts of the Enghsh Constitution have grown as a result of
pure chance No wonder, Strachey said that Enchish Constitu-
tion was “a child of wisdom and chance” But 1t does not
mean that the whole of the English Consutuuon 1s the result of
chance Many important laws have been passed by Parliament
from time to ume to mcet the needs of the nation Undoubtedly,
they are the outcome of deliberation Hence, the whole of the
Engl'sh Consuitution 1s not a matter of chance

=~ Q 9. What do you understand by conventions of
the English Constitution and why are they
obeyed ?

Ans The importance of conventions in the Enghish Con-
stitution 18 so very great that the writers charge English Con-
sutution as counvention-ridden constitutton As a matter of
fact, conventions regulate the most fundamental aspects of the
British adminstrative system It 1s their existence which  brings
about a fundamental difference between the law of the
constitution and 1ts actual worhing. For the same reason 1t 1s

stated that in England nothing 1s what it seems, or seems what 1t 1s

The conventions are the unwritten patts of the Enghsh
Constitution  They are also called the Customs of the con-
stitution. Conventions differ from law  While law 1s enacted
by a legislature and enforced by the courts, that s not so in
the case of conventions. They are neither made by a legislature
nor enforced by the courts The very fact that a particular
factor is regulated by conventions shows that it cannot be
brought before the courts. That 1s beyond their jurisdiction



INTRODUCTORY 143

Moreover, law 1s static, while conventions keep on growing just
lihe the growth of the trees The growth of conventions 1s slow
and steady  Ttis not noticed But the change goes on But
when a law 1s to be chanzed, a formal enactment has to be
passed  There 1s no gradual change The change 1s abrupt
Conventons differ from Common Law. While Common Law
15 enforced by the courts, conventions do not enjoy that
privilege  But 1n one thing, they resemble each other.
Neither of them 1s enacted by the legislature  While Common
Law 1s the outcome of judicial decisions, conventions are based
on the Customs of the country ,

The Enghsh Constitution has the following conventions :—

(1) When th- general elections are over, the king has to
summon the leader of the majority partv to form the mimstry.
The Prime Minmister forms the mimistiy and he has a free hand
m that matter The mmsters are responsible to the British
Parliament for whatever happens 1n their departments. They
are also responsible to the House of Commons 1n their collective
capacity for their general pohey  The miisters remain 1n office
so long as they enjoy the confidence of the House of Commons

(2) When a ministry 15 defeated 1n the House of Commons,
it has two alternatives before 1t It can resign forthwith and
in that case. the leader of the opposition will form the ministry.
Tl}e other alternative 1s that the Prime Mimster can go to the
King and ask him to dissolve the House of Commons The con-
vention is that when the King 1s approached with such a request
he must obhge the Prime Mimster and dissolve the House of’
Commons. If as a result of the new elections, the mimstérial

party secures a majority m the H
gocs on Y ouse of Commons, old ministry

Churchill If the Ministry 15 defeated as was the case with

in 1745, the mimstr i
House of Commons y must resign without facing the

The old Prime M
st
King for a second dissolution er cannot ask the

(3) The Parliament
Not more than one must b

¢ called at least once a year
15 the house of the

year can pass without a Parhiament which
people.

(4) _The Piime Mimister must belo :
. r ng to the House of Coun-
mons. The object of this convention is to emphasize the
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importance of the House of Commons which is also the House
of the people That was not the convention before There
were, Prime Ministers lItke Lord Salisbury, Lord Palmerstone,
Lord North, etc. who belonged to the House of Lords But
1t 1s now realised that if democracy has any meaning. the Prime
Minister must sit 1n the House of the people Since the real
battles are fought in the House of Commons, the Prime
Minister must be there to take an effective part 1n them His
absence must be regretted He must answer for what his
colleagues do before the popular chamber The result of ths
convention was that 1n 1922, Lord Curzon who was the Leader
of the Conservative party at that time, was not allowed to
form the Ministry after the resignauon of Lloyd George

(5) The election of the Speaker takes place on party lines
But once he 1s elected, the Speaker of the House of Commons
becomes a no party man. He stops attending the meetings
of s partv  He becomes a neutral in party politics His
behaviour 1nside and outside the House 1s that of a neutral
Although he 1s called the Speaker, he does not speak, so that
his statements may not be misrepresented The result of this
1s that the Speaker 1s returned unopposed from his constituency
as long as helikes. He s aso re-elected as Speaker as many
times as he pleases. When he retires, he 1s given a pension.

(6) When the House of Lurds sits as the highest Court of
appeal for civil and criminal cases in England, 1t is only the
Seven Law-Lords who participate in the discussions There 1s no
legal bar on other members of the House of Lords but the
convention says that tney must absent themselves from the
meetings

(7) When a bill has been passed by both the houses of
Parhament, 1t 1s sent to the King for his signature Legally, he

may approve of 1t or not But the convention lays down .that
the King will not use veto power,

(8) Another convention 1s that when one member from
one party has spoken in the House, the next Speaker must
belong to the Opposition The reason 1s that the minority must
get an opportunity to express 1ts views on the subject.

(9) The relations of the mother country with the Dominions
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are regulated by conventions. Some of the convenuons were
embodied in the Statute of Westminster 1n 1931, but many
more conventions have grown atter that.

Sanction behind conventions The question 1s thatf
convention cannot be enforced by courts, what 1s the reason that
they are obeyed? According to Prof. Dicey, convenuons are
obeyed because the breach of a convention ultimately leads to
the breach of a law for which there is punishment. Hence, the
conventions have to be obeyed He took the example of annual
Parliaments If Parliament was not called for more than a year,
the budget will not be passed Any attempt to collect taxes
without the authority of Parhament will bring the tax-collectors
into conflict with law They mav be arrested and put behind
the bars In the same way the Mutiny Act winch 15 an
annual Act, will lapse In that case it will become difficult to
maintain the army. Hence, Parl:ament has to be called at least
once a year. The same 1s the case if the ministry doss not resign
after 1t has lost the confidence of the House

But the critics point out that this evplanation of Dicey 1s
not true in the case of all the conventions Itis pointed out
that no law is broken when the Speaker becomes a party man
The same is the case if the King decides to veto a bill passed by
Parliament No law 15 violated if all the members of the House
of Lords participate when the House sits as the highest court of
appeal There 1s no breach of law if the Prime Minister 15 taken

from the House of Lords As a matter of fact, many Prime
Ministers did belong to this House

!

1t1s pointed out by writers hike Dr Jennings, Dr Ogg and
Lowell that the real sanction behind the convennons 1s the force
of public opiion’ It 1s stated that conventions are like the
rules of morality which are adhered to by the people on account
of the fear of public opinion Conventions are obeyed because
the public opimon will not tolerate their wviolation = There will
be a lot of hue and cryif the King were to veto a bill passed
by Parhament The public will demand the taking away of the
judicial functions from the House of Lords if all of 1ts members
were to insist on participating in the discussions when that
House sat as the highest court of appeal for England Likewise,
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the public opinion demands that the Prime Minister must
belong 1o the House of Commons, The people inast that
Parliament must be called regularly and hence the convention
of annual Parliaments.

Hence, the real sanction behind conventions, as in the case
of ordinary laws also, 1s the force of the public opinion,

e

tr== Q. 10. What do you understand by Soverecignty
of Parliament ?

Ans. Inthe words of Prof Dicey, “I'he Sovercignty of
Pathlament 15 (from a legal poimnt of wview) the domnant
characteristic of our pohitcal nsututions” By Parliament is
meant the King, the flouse of Commons and the House of
Lords Sovarcignty of Parhament means that Parhament
can do anything It 15 supreme over all. There 15 no
law which s above it.  All must obey 1t

Two Aspects of Sovereignty According to Dicey, Sover-
cignty of Parhament has two aspects . positive and negative, By
positive aspect of sovereignty of Parhiament we mean that Parlia-
ment has unlimited legislauve authority. According to Blackstone,
1t has the power of making, confirming, enlarging, restraming,
abrogating, repcaling, reviving and espouanding of law, concern-
ing marters of all possible denominations,  ecclesiastical
or temporal, cvil, military, martime or criminal. It can
regulate the succession to the throne. It can do everything
that 15 not naturally wmpossible It s for this reason that some
have talked of the omnipotence of Pathan.nt  De Lolme sad,
“It 13 a fundamental principle with Boaghsh lawyers that
Parliament can do everything but make a woman a man
and a man a woman” Burlegh said, *England could
never be ruined but by Parhament” ©“The power and jurisdic-
tion of Parliament 13 no transcendant and absolute that it
canunot be confined, cither for causes or persons within any
bounds.”

Examples. '
Examples can be given to show that Parhament can do
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anything 1t pleases The Act of Settlement (1701) shows how
Parliament could set aside the claims of dozens of nghtful
heirs to the throne. The Act of Uaion of 1707 and 1800
show that Parhament could do such great things as the creation
of Umted Kingdom But the most important Act which allus-
trates the sovereignty of Parhament 1s the Septenmal Act of
1716. A Parhament which was elected only for three years
decided that 1t would represent the people for seven years.
Prof. Dicey says that the importance of the Act hes mn the
fact that the Parhament which decided to represent the people

for seven years nstead of three, might decide to represent the
people for ever

Parliament can pass not only public Acts, it can declare
an infant or 2 minor of full age. It can naturahze an ahen, and
make hum a subject-born It can bastard a child that by law 1s
legitimate 1t can legitimate one who 1s1llegiimate and born
before marriage absolutely

Parliament can pass laws which affect certain persons and
certain localities. It car pass private bills which refer to mumci-
palities, railways or other corporations

The passing of the Acts of Indemnity shows that Parhament
can legalize what was illegal at the tme when 1t was done.
Such Acts are usually passed after a period of emergency to
absolve the executive of responsibility for the breach of laws

Mezative Aspect of Sovereignty

By negative aspect of sovereignty of Parhiament we mean
that there 1s no other competing legislative authority in the
country. It 1s wrong to say that the proclamations made
by the King can 1n any way take away from the sovereignty of
Parhament, These proclamations cannot create new laws
They arc subject to the authority of Parliament

Resolutions passed by one House or both Houses of Parhia-
ment do not have the force of law. The case of Stock Dale v

Hansard shows that a resolution of Parliament has no legal
authority

The sovereignty of Parhament s not affscted by the will
of the voters. Voters cannot enact nival legislation. They
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act only through Parhament. They may clect the represen-
tatives, who will pass laws, but they cannot pass laws themselves.

Judge-made laws are subordinate to the laws of Parha-
ment and do not take away from the sovereignty of Parha-
ment. The interpretations given to the laws by the Judges are
not in any way binling on the Parhament winch can pass laws
setting them aside

Alleged Limitations.

(1) Dicey points out three alleged lunitations on the sovercignty
of Parhament It s said that Parhament can pass only
moral laws. But Dicey says that this 1s no Limitation, Law 1s
law whether atis moral or not It s law because 1t 1s enacted
by the Parhament. Law 1s judged not by its contents, but
by its form.

(1) It 15 contended that Pailiament cannot touch the
prerogatives of the King  But the lvstory of England shows
that Acts of Parhament have reduced the King's prerogatves
to the present insignificant position  The Bill of Rights 1s the
casc 1n point.

(111) Some contend that a Parhament cannot modify or
repeal the Acts passed by a previous Parhiament. But the
changes made 1n the Acts of Union of 1707 and 1800 by subsc-
quent Parliaments prove that a new Parhiament can change or
sct aside the laws of the previous Parhament The disestablish-
ment of the Church of England in Ireland in 1869 proves that
what was mtended to remain for cver was set aside by the
Pathament of 1869. The Inish Act of 1922 altogether repealed

the Act of Union of 1800. The Act of Union of Scotland also
was amended in 1853

Diccy remarhs that “parhamentary sovereignty s, therefore,
an undoubted legal fact.” ’

Actual Limitations.

Of course, there are two actual himitations on  the sever-
eignty oi Parhament. Those are the Esternal check and the
Iniernal check The Internal check 1s that Parliament will do
only that which 1ts members desize. A Protestant Parliam ent
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cannot pass laws giving privileges to the Catholics Parliament
will not pass a law which creates all sweepers of England
Peers It will not do so because of the ridicule to which it
will be subjected by the people The External check comes
from the opposition of the people to the law passed by the
Parliament. The Parliament will not pass a law which s
bound to bs challenged by the people Both the checks
can be explained in another way Parhament can pass a law
that all the blue-eyed babiesin England will be put to death
but the members of Parliament must go mad before they pass

such a law and the people must become stupid before they
submit to it.

e ————

=~ Q. 11. What are the limitations on the Sovereignty
of Parliament ?

Ans. According to Dicey, the British Parliament can
legally do whatever 1t pleases. But in actual practice, there are
certain limitations on the exercise of its sovereignty. Dicey has
referred to two lhimitations : External and Internal The exter-
nal himitation means that the Parhament will not do certan
things because 1t knows that the people will resist such a
measure The fear of revolt of the people may also act as a
check on the sovereignty of the Parliament. The 1nternal check
arises from the nature of the sovereign power its:lf. Every so-
vereign 1s limited by its own character, 1deas and enviionments
Parhament 1s hmited by the 1deas of its members and the people
outside. According to Stepuen, “1f a legislature decided that all
blue-cyed babies should be murdered, the preservation of the

blue-eyed babies would be 1llegal, but legislators must go mad
before they could pass such a law.

In addition to the himitations pointed out by Prof Dicey,

certain other limitations also have been pointed out by text-book
writers. Those are the following, —

(1) Every student of the Enghsh Constitution knows that
during the 50 years while the power of the Parliament has
declined, that of the Cabinet has increased. Power has increased
to such an extent that the British Cabinet 1s said to be the
dictator. A critical examination of the working of the admunis-
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trative machinery will show that it is the Cabinet that imtiates
and controls all legislation in Parhament. The Paihament has
been 1educed to the position of a registering machine, Thus, the
Cabinet 15 a check on the Parhament. As a matter of fact,
it decides as to what Paihament 1s to discuss and pass
and when.

(2) In modern times, the clectorate has come to esercise a
tremendous influence on the working of the Parliament The
latter dare not go against the wishes of the people The people
are the poliical sovereign and the legal sovereign must go by
the verdict of the political sovereign

(3) The press and public opinion also excrcise a lot of
influence over the working of the Parhament. The members of
Parhament the cannot ignore the agitation that may be carried
on by the press. It should not be forgotten that 1n these days of
reading democracy, the news-papers which are printed, sold
and read 1n millions every day, exercise a tremendous influence
on the public opimon which cannot be 1gnored by Parliament.
The members of Parhament hnow that if they flout the
wishes of the pecople, that will be tantamount to commutting
political swicide Such members will not have any chance of
re-clection. )

(4) Another hmutation is International Law  While inter-
preting the Statutes of Parliament, the Courts act on the pre-
sumption that Parhament did not intend to violate the
principles of International Law It was pointed out n
West Rand Gold Mining Co v. The King, that whatever
had received the common consent of civilized nations, must be
deemed to have received the assent of England also

(5) The Statute of Westminster, 1931, also puts a check
on the sovereignty of Parhament This Act gave complete legis-
lative independence to the Dominions. Thus, British Parhament
cannot pass any law for those Domimons If a law is passed
by a Dominion legislature, it 1s perfectly vahd even if 1t 1s
against some law of England  As time passes on, the legislative
sphere of the British Parhiament 1s being circumseribed. It s
to confine itself to making laws for England alone

(6) Judicial interpretation also puts a check on Parliament.
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Jatter was bound to be lessencd proportionately. Similarly a
person lhike Prof. Lask: exercised greater influence on the public
than the members of Parhament. The same can be said about
other great writers and public men who prefer to stay outside
Parliament but who wield a tremendous amount of influence
on the public Thus, the press and the radio ecxercise an
enormous 1influence on the public and mould it in certain
channels The result 1s that instead of the Parhament guiding
the public, it 1s the public-opinion outside Parhament that
forces the members of the Parliament toact ina particular
way. No wonder, the power of the Parhament has dechined
on account of the ewstence of a strong public opinion. It s the
force of this public opmion that was responsible for the
introduction of conscription 10 England 1n 1939 and it s the
same opmmon which forced the Chamberlain government to
declare war mn 1939 although the latter was trying to delay it
as long as he could

(2) The ngidity of the party-system in England has also
weakened the Parhament The reason is that the members of
Parhament do not enjoy the same hberty which their prede-
cessors enjoyed in Parliament. Tormerly, thc members of
Parhhament used to get themselves elected because of their own
mnfluence and prestige But at present, only that person can hope
to be returned to Parliament who has been adopted as a
candidate by a particular pohtical party. In certain cases,
candidates can fight then elections only with the money from
the party-funds The tesult 1s that the members become depen-
dent upon their parties for their election and also conunuity in
Parhament A member does not vote against his party If he
does so, he1s liable to be turned out The resultis that next
time he will not be able to get himself elected. That mcans, n
other words, the end of a parhamentary career In other words,
to vote against one’s party means committing pohitical suicide
That amount of courage wall not be shown by very many. The
result 1s that the members of the Parhament vote absolutely
according to the 1nstructions of the party-whips They must act
according to the party mandate This strengthemng of the
parties has restricted the hiberty of the members of Pachament.
The latter must follow the policy as desired by the party. Since

.
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the mnistry belongs to the majority party and the latter must
ditto whatever 1s decided by the Cabinet, the power goes into
the hands of the Cabinet In other words, the strengthemng of
the handsof the Cabinet has weakened the Parhament. The
former decides and the latter merely carries it out

(3) Another factor that has weakened the Parhament 1s the
right of dissolution. In France, when a mistry 1s defeated in
the Chamber of Deputies, 1t can do nothing but resign. The
Prime Mimster of France cannot go to the President and ask
him to dissolve the Chamber of Deputies. The power of
dissolution in France can bs exercised by the President with
the consent of the Senate. Thus, the Chamber of Deputics 1s
strong enough to turn out any mumstry

But that 1s not so 1n  England. The convention 1s that when
a munstry s defeated n the House of Commons,
it need not resign. The Prime Mimster has the nght to
approach the King and ask for a dissolution of the House of
Commons. The convention has 1t that when the Prime
Minister makes such request, it has to be conceded. The
result 1s that the mimstry gets an opportumty to try its chance
with the electorate 'The power of dissolution possessed by the
British Cabinet weakens the hands of members of Parhament
The reason is the consequences of a dwsolution discourage
many members from voting agawnst the mimstry. Some of
them mught be successful on the margin and they may not
ke to risk a new elecuon. Others may not like to waste
huge sums of money on a new election. Sull others may like
to avoid the inconveniences of a general election. The result
18 that the members of the House of Commons do not possess
the same zeal for turning out the mimstry as the members of
the Chamber of Deputies do 1n France Thus, the power of

dissolution has weakened the hands of the Parhament in
England.

(4) Growth of delegated legislation has also strengthened
the hands of the Cabinet and weakened the control of Parlia-
ment over legislation. Itisnot demed that this new pheno-
menon 18 not inevitable. Thisis due to the fact that laws are
becoming more and more techmcal and complicated. It 1s
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not powsible for ordinary members to grasp all the impli-
cations of modern legislanon. Moreover, the number of
the ills to be enacted is so large and the size of c¢.ch hill so bug
that 1t 1s not possible for the House of Commons to diccuss
them thoroughly Con<equently, a new device had to be
found out to meet the new situation. What is done is that
‘skeleton bills’ are passed by the House of Commons and the
anmsters concerned are authorised to 1ssue orders-in-council
to supplement the provisions of the laws. That means that the
power of legislauon 1s transferred from  the House of Commons
mto those of the Cabinet Itis true that incertain cases it
1s provided that the orders-in-council must be placed before
Parliament and the members are allowed to discuss them. but
that 1s not always the case Under these circum-tances, it is
no wonder that power of the House of Commons has dechned

The principle of collective responsibility strengthens the
hands of the Cabinet and indirectly leaves less room for the
members to overthrow a ministry  Since each mimister comes
to the assistance of all others, the chances of a successful attack
by the Opposition are lessened.

On the whole, it may be said that while in England the
powers of the Cabinet are increasing, the House of Commons
15 gomng into the background. The latter 1s becoming a

rubber-stamp merely to register the decisions which are arrived
at by the Cabinet. ‘

K=" Q. 13 Define rule of law and compare it with
administcative law,

Ans  Lecturing on the English Constitution, Prof. Dicey
declared in the 1880°s thatrule of law was onc of the chiel
characteristics of the Enghsh Constitution This means that
i England, lawi1s supreme It is above everybody. There
1s the rule of law and not the arbitrary will of any individual

According to Dicey, the rule of law embraces three
“distinct, though kindred conceptions *’ . In the first place, it
imphes that, “no man s punishable or can be lawfully made
to suffer ;n body or goodsexcept for a distinct breach of law
eﬂtﬁlbhshe’d in' the ordinary legal manner before the ordinary
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Courts ® This means that no person can be punished in England
unless he has been tried before a court and found guwlty of
some breach of some definite law of the country. Unless and
until that is proved, no person can be detained and an
application for a wnt of Habeas Corpus can bz moved to the
High Court and the body of that person has to bz produced
in the Court. If the authority cannot prove that the person
was arrested and detained according to some law of the coun-
try, he hasto be released So long asa person s found to
be innocent, he cannot be tyranmsed  An example of James I
makes the meaning clear. When 10 1603, the Londoners
came out of the city to welcome their new King who was
coming from Scotland, a pickpocket was caught red-handed
and produced before the King for justice In order toimpress
upon his subjects the fact that he was a just king, James I
ordered that man to be hanged without any trial But 1t 1s
stated that this act left a very bad impression on the minds of
the Enghshmen who hated the hanging of a person without
proper trial This principle protects the liberty of the Enghsh-

men and leaves no place for the arbitrary will of the Govern-
ment officials.

Secondly, the rule of law means that “no man is above Jaw
but that every man, whatever his rank or condition, 1s subject
to the ordinary law of the realm and amenable to the jurisdic-
tion of ordinary tribunals What is law—Ilegal nght and legal
obligation for me—must hold equality as such for all citizens ”
This means that ‘“‘cvery official from the Prime Minister
to a constable or a collector of taxes 1s under the same res-
ponsibility for every act done without legal justification as
any other cinzen ”’ Thus emphasises the fact that every man 1s
equal 1n the eyes of law ~ Nobody can plead that he 1s not
responsible for tis actions. If the soldiers open fire on a
crowd which 1s declared to be an unlawful assembly and kil
some person while doing so, they are to be tried by the

ordinary Courts. No favour 1s to be shown to them because of
their status,

. In the third place, rule of law means that *the general
principles of the constitution are the result of judicial decisions
determning the nights of private persons in particular cases
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/

brought before the courts”. This refers to the part playcd by
the Judges in England in safeguarding the liberties of the
Englhishmen  This emphasizes the importance of the case-law.

The essence of the rule of law is that every personis to be
tried according to the ordinary law, by the ordinary courts
There 15 so be no purishment without trial and conviction of
the accused. But the critics pomt out to the violations of
the rule of law in England. Under the Public Authoritics
Protection Act of 1893, proceedinge agamnst the Government
officials must be started within six months and if those pro-
cecdings fail, the plaintiff is to be pumshed heavidly so that
there may be no {rivolous prosecution of Government servants
Although private institutions are responsible for the acts of
their employees, the government is not The growth of ad-
ministrative Justice, also 1s against the spirit of the rule of law

The system of Admimistrative Law or Droit Administration
exnsts 1n France. Under that system, the actions of the Govern-
ment servants are divided into two parts viz, those done by
them in their official capacity and those done by them in their
private capacity as ordinary citizens So far as their private
acts are concerned, the Government servants are to be tried by
the ordinary courts But there are separate courts to try
those cases in which the Government servants act in the
official capacity. Moreover, there are two different sets of
courts, viz,, ordinary and admunistrative courts Lastly, while
a codified law 15 administered by the ordinary courts, the
admimistrative courts follow the precedents already established

There used to exist a lot of prejudice against adminis-
trative law. As a matter of fact, Prof Dicey discussed the
subject with a view to show that while the rule of law safe-
guarded the lberties of the Enghshmen, the systemd of
admmistrative law which existed in France was its very
negation But later on he corrected himself It is now realised
that the system of administrative law has certain advantages
It 1s pointed out that while under the rule of law, a Govern-
ment servant 1s tried as an ordinary mdividual by an ordinary
court, the things are different under admimstrative law. An
administrative court consists of the head of the various
departments and they can take into consideration the ackward
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y the
position in which the Government servants are placed at
time of the commussion of the offence.

It might have been contended that since the Judtge: n;?
the administrative courts belong to the different c}:ijeng’ ;:ated,
thty may show favours and the object of law may be de

But all the writers are unanimously of opinion that i practice,
the Judges have proved themselves to be upright persons

In one respect. the system of administrative law 18 better
than the rule of law If an offence 15 committed by a Govelg_l-
ment servant 1n England even in the performance of 1:
duties, tus responsibihity 15 only personal. The Governmg,‘r;
does not accept the responsibihty for the actions of the pudiic
servants. The result is that the public servants are placed at
a disadvantaze  Knowing their responsibihity, .thcy may act
matmd fashion while performing their duties. Moreover,
the salary of a publicservant may be so small that the
aggrieved party may not be able to realise the full amount of
his loss, But in the case of France, the decretal amount can

be realised from the state-treasury and thus both the parties
are saved,

It might be said that since the Government servants are
nat responsible for their actions and the Government is to pay
the fine whenever required, they might act irresponsibly. Their
zeal may increase unnecessarily and they mmght infringe the
liberties of the people. But since a departmental action is

taken for every mistake made by a pubhic servant, the danger
13 not real 1n actual practice.

It1s to be noted thatrthe distinction between rule of law
and admimistrauve law is not so defi

nte as was pointed out by
Prof Dicey n the 1880’s. The change of times has its own
effect on the legal system of

a country No wonder, the Enghsh-
men who were the eritics of the French system,

have adopted
the system of admimstrative justice 1n England.

) The present
tendency is to accept the merns and himitations of both the
systems,

£="Q 14. On what ds he

grounds has Dicey’s conception
of Rule of Law heen criticised ?
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Ans Prof Dicey prased the principle of the Rule of
Law as 1t prevailed in England A criucal eximimation of the
three characteristics of the Rule of Law as pointed by Dicey
shows that the Rule of Law 1s not to be found in England in
the form 1 which he presented it There were many violations
in the Rule of Law even 1n the time of Dicey and 1n recent
times the tendency 1s to deviate from the strict rule of law,

The critics point out the following violations of the rule
of law .—

(1) No proceeding, cwil or criminal, 15 maintainable
against the Crown 1n person. ‘As in the eyes of law no such
wrong can be done, 50 1 law, no right to redress can arise ”
“The Maxim apphlies to personal as well as to political wrongs *’
For a breach of contract or detention of property by the
Crown, a remedy exists and that remedy 1s the petition of
night. The procedure 1s regulated by the Petinon of Right
Act, 1860  According to thus, the subject petitions the Home
Secretary for Icave to sue the Crown The King, on his advice,
either gives or withholds his fi1at to bring the action But 1t is
not necessary that the permisston will always be given In the
case of Leaman v. The King, a solider who filed a petition
for arrcars of pay at the rate agreed upon when he was enlisted,
his petition was refused (1920) 3 K B 663 In another case,
a Sweddish Shipping Co, got a guarantee from the Briush
legation at Stockholm in 1918 that in case a certain ship
b:zlonging to the company went to England, she would be
allowed to return to Sweden and not to be detained 1n England
The Ship came, but was not permitted to leave England. The
Company was compelled to sell the ship and presented a
petition claiming damages  The petition was rejected. It
was observed, “This was not a commerical contract. It was
merely an expression of intention to act in a particular way 1n
a certain event ....1t 15 not competent for the Government to
fetter 1ts future executve actions which must necessarily be
determined by the needs of the co nmunmty when the question
anses, It cannot by contract hamper 1ts freedom of action 1n
matters which concern the welfare of the state”. (The
Amphitrite v The King, (1921) 3 K. B. 500).

Apart from any special statutory provision, any contract of
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service under the Crown may be terminated by the Crown
without any notice. Even if there 1s any express term to the
contrary, the Crown will not be bound by 1t. A servant of the
Crown holds office only during the Royal pleasure.

If a subject of the Crown sues a Public authority, the public
Authorities Protection Act, 1893, demands that he must do so with-
in s1x months of the injurv inflicted The official must be given
an opportunity of tendering amends If the suit does not succeed,
the official 1s entitled to costs at a ligher scale than the ordinary
defendant

According to the Crown Proccedings Act of 1947 which
came 1nto force from January 1948, any individual may now
sue a Government Department 1n the same way as he 1s entitled
to sue any other member of the commumty. This Act has
abolished' the immunity of the Crown in respect of torts com-
mitted by its servants In such a case, the remedy 1s not by a
petition of night but a regular action 1n the ordinary courts It

is to be noted that the petition. of right 1s a matter of grace
only

(2) There cannot be a judicial view of traffic control.

(3) The Home Secretary has the rnight to open and detain
letters.

(4) Under the orders of the Home Secretary, the persons

suspected of murder are kept under repeated remand on;a minor
charge.

(5) Lord Chamberlain. censors the plays. His ban no
court can remove

(6) The Governors-General of the Dominions enjoy the
same immunities as are enjoved by the Crown in England.

They are not hable, officially or personally, for their official
acts

(7) A Colomal Governor is immune from hability as
regards public acts done by him within the limts of his com-
mission. However, he is responsible for the acts done by him
in excess of his authority
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(8) Judges enjoy absolute immunity as regards acts done
by them in their judicial capacity. A judge in vacation who
unlawfully refuses to issue a wnt of Habeas Corpus may be
sued for a penalty of g 500.

(9) Forcign States, their rulers and diplomauc Agents
enjoy a large measure of immumty before English Courts. They
arc completely immune 1n case of personal misconduct. No
legal process can be issued aganst trading vessels belonging to
foreign states.

(10) Under the Trade Unions Act, 1906, no action hes
against a Trade Union or against its members or officials, 1n
respect of any tort committed by or on behalf of the Trade
Union This immunity is not confined to acts done in con-
nection with trade disputes It applies even to an action for
Iibel. However, 1t1s to be noted that the immumty of the
Trade Unions 1s not available 1n cases under the provisions of
the Trade Disputes and Trade Unions Act, 1927,

(11) The Home S:cretary has been given absolute discre-
tion to grant or deny to ahens certificates of naturahsation as
Briush subjects He can revoke such certificates at his
pleasure He has also the power to deport any undesira-
b}.el alien, His discretion cannot bz questioned 1n any Court
of law,

(12) The Crown alone has the 11ght to issue pass-ports to
British subjects who want to travel in foreign countries. If the

Crown refuses to issue a pass-port, its actions cannot be ques-
tioned 1n any Court of Law.

(13) Traditional privilege of the Peers of England to be
tried only by Peers has been abolished by the Law Reform
Act of 1947

(14) The Public Order Act, 1936, has endowed the Police
with authority to admimister a kind of preventive justice by
means of regulating or proh.biing public meetings, pro-
cessions, etc. and making, drilling and wearing of unauthorised
uniforms 1llegal.

—

IE°Q 15 Explain the relation between the Rule of
Law and the Sovereignty of Parliament ?
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Ans. According to Dicey, the sovereignty of Parliament
and the supremacy of the law of the country may appear to
be opposed to each other, but that appearance 1s delusive ~ The
fact 1s that the sovereignty of Parhament favours the supermacy
of the law of the country .

Prof Dicey has pointed out two characteristics or peculiari-
ties of Enclish Paithament which are responsible for this result
The first characteristic 1s that the commands of Parliament can
be uttered only through the combined action of the King, the
House of Commons and the House of Lords These commands
must take the shape of formal and deliberate legislation The
will of the Parhament can be expressed only through an Act of
Parhament The result s that this characterisic prevents those
invasions upon the law of a country which a despotic King
may have made by means of ordinance or decrees. As the
Parhament speaks only through an Act of Parliament, that
greatly increases the authority of the Judges A bill which has
been passed by Parhament becomes subject to judicial
interpretation The English Judges refuse to interpret law except
by reference to the words of the law itsclf The Enghsh Judges
do not take any nouce of the resolunons of either Houseof
Parhament They do not even consider the debates in Parlia-
ment. These things contribute to the authority of the Judges
and the f[ixity of law

The second peculiar characteristic of the British Parliament

1s that 1t has never, except at periods of revolution, exercised
direct execuuive power or appointed the officials of the executive
government The servants of the state are the servants of the
Crown. The Houses of Parhament do not directly appoint or
dismss the servants of the state They do not issue any order
to any military officer, or a constable or a tax-collector Parlia-
ment has never been able to use the powers of the Government
as a means of interfering with the regular course of law It was
looked with disfavour and jealousy all exemptions of the officials
from the ordinary Liabilities of the citizen or'from the jurisdic-
tion of the ordinary Courts The Judges 1n England cannot be
removed except by a resolution of both Houses of Parliament

It is to be noted that the supremacy of the law necessitates
the exercise of Parhamentary sovereignty. Whenever the execu-

-~
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tive in England needs any exceptional powers, it applies to the
Parhament It 1s the British Parhament which passed the
Defence of the Realm Act, and the Emergency Poweis Act
After the ending of every cmergency, the executive
gets passed from the Parliament what 1s Lnown as an Act of
Indemmty. It 1s by means of such an Act that the actions of
the executive which were illegal at the tune when they were
commtted, become legal and valid. It 1s for this reason that
Dicey remarked that “if the sovereignty of the Parhament gives
the form, the supremacy of the law of the land determines the
substance of our Constitutions ”’

e
— a—

CHAPTER 1II.
THE EXECUTIVE IN ENGLAND

Q 16, What is the distinction between the King
and the Crown ? .

Ans The difference between the King and the Crown
1s afundamental one A study of the Constututional History
of England shows that the powers which were originally posses-
sed and exercised by the King as a person are now being
exercised by the Crown as an 1nstitution.

Itis nghtly said that “there were many subtle distinctions
m«vernacular or British Government-but none more wvital, as
Gladstone once remarked, than the distinction between King and
the Crown’? The'Crown 1s an abstract idea  Sir Sidney Low
callsit as a ‘‘convenient working hypothesis’’ The Crown’
is an institution. It never dies Thus the meaning of the saying,
“The King 1s dead, long hive the King  The King as a person’
may die, but the Crown as an 1nstitution. never dies. According
to Prof Munro, “The crown 1s an artificial or juristic person ;
it is not 1ncarnate, and 1t never dies” Again, “The Crown
never dies, The powers and funcuons and prerogatives of the
Crown .are never suspended even for a single moment: They
belong to a post, not to a person’

\
Q. 17. “The King can do no wrong.’”’ Discuss.
Ans. This maxim means that personally the Enghsh King
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1s not hable for any act done by him and cannot be sued in
any court ‘‘As the King can do no wrong, 1t follows he cannot
authorise wrong

No order of the King 1s valid unless and until that has
been countersigned by some mmister or the other The
minister who countersigns becomes responsible for that order.
The hability 1s that of the minister and not that of the King
Such a taing happens in England on account of the growth
and establishment of the principle of ministerial responsibility.
The following story about Charles II illustrates the point.
A courtier Charles [1 once scribbled on the door of the royal
bed-chamber the following verse

“Here hes a great and mghty king,
Whose promise none relies on ,

Who never said a foolish thing,

Nor ever did wise one >
Charles IT rephed that 1t was all very true because his

sayings were his own, but his acts were the acts of his
ministers

It was held 1n the case of Danby that ministers were
responsible for whatever they did and they could not put
forward the defence of the orders of the King to justify a wrong-
ful orillegal act In 1678, Danby was impeached for having
written a letter to the English Ambassador in France offering
that certain things would be donen return for the payment
of a large sum of money Danby pleaded that he had written
that letter by the orders of the King of England and even
produced that royal pardon for the alleged offence But
those were not accepted as valid grounds for doing so

The maxim has also helped to remove the King from
the arena of party politics and added to his dignmity. Other-

wise, the English monarchy would not have been so popular as
1t 1s today.

Strictly interpreted, this means that the king 1s not liable
for whatever he does No action lies agamnst the king, To
takc an 1mpossible position, if the King of England shoots the
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British Prime Minister through his head, he cannot be tried
before any court. Till the passing of the Crown Procecedings
Act in 1947, no action could be brought against the King for
any wrong commutted by him. The subjects has to petition
the King for permussion and that was not always given.

It was held in the case of Feather v. The Queen, that
“the maxim applies to personal as well as to political wrongs.”

— —

Q .17. “The British King is the fifth wheel of the
coach” Discuss.

Ans. It s wrong to say that the Brnitish King is the
fifth wheel of the coach, Itis true that he has lost the previous
powers and influcnce, but this does not mean that he has
become absolutely uscless. Bven now, the King plays an impor-
tant partin the administration of the countryv The student
1s referred to the question on the position of the King,

——

Q. 18. “The King 1s never an infant’” Discuss.

Ans. In the cyes of law, the King is always capable of
transacting the business of the State  His age has nothing to
do with his acts s minority does not affect his action.
Royal grants and Statutes assented to by an infant King are
as much vahd as those assented to by a grownup King,

However, the British Parhament has made specific
provisions regarding the minority of a King by the Regency Act
of 1937 According to this Act, the royal functions are to be
discharged by a Regent 1if the King 15 below the age of aighteen
at the time of hus accession to the throne, or 1s incapable by
reason of infiimuity of mind or body, or cannot perform his
duties for some other reasons.

Q. 19 “The King is not bound by Statutes’.

Discuss.

Ans. This statement clearly indicates that the laws are
made for the subjects and not for the King The King s
not bound by the laws of the country unless there is an express
or wmplied reference to the same 1n the Statute itself. The
Cuwil Last of the King 1s esempted from income-tax The
draver of a War Office lorry cannot be punished for violating
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the rule regarding the speed hmt The above principle apphes
only 1n those cases where the property or the privileges of
the Crown are affected. However, the King 1s supposed to
be bound by those laws which aim at the pubhe good.
Examples ave the laws for the preservanon of public rights;
suppression of public wrongs, advancement of learming, justice
and rehgion, prevention of fraud, etc

Q. 20 “The King is the fountain of justice”
Discuss
Ans. This statement does not mean that the King
is the author or the onigwnator of justice He s the dustributor
of justice. The King 1s not the spring of justice He 1s the
reservoir from which jusuce flows to the wndwvidual. The
King alone has the nght of erecting Courts of Jusuce and all
judicial proceedings are taken 1n the name of the King. But
this does not mean that he can 1nterfere with the day to day
admunistration of jusuce by the courts and the judges *‘the
King’s command cannot disturb or delay common jusuce.”
The King enjoys the prerogative of pardon He can
grant this pardon before the conviction or after the conviction

of the accused. However, he cannot pardon a libel or slander,
or a public nuisance.

T U,

Q 21. Wha\:. is the position of the King in the
A English Constitution ?
ns

Legally speaking, the English King to-day has the
same powers as the Norman Kings had. Most of the things
are done 1n his name. Technically, the whole of the administra-
tion of England 1s carried onin the name of the King, but
the growth of the cabinet system 1 England has in actual

practice transferred all the powers into the hands of the
munisters who are elected b

y the people and are responsible to
the people through Parliament Since England haIs) a Parha-
mentary Government, all powers must be 1 the hands of those
who are responsible o

r them. Since the King cannot be made

xésponmblc 10 anybody, he cannot, under a Parhamentary
overnment, exercise an

y authority. No wonder, the Enghish
King bas been described as a rubber stamp or ﬁo'u;'c_hcad fr a
signing machine, i
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It is true that 1n a Parliamentary form of Government, the
Enghsh King cannot exercise any discretionary power without
consulting his mimsters. But this does not mean that the English
King has absolutely no influence on the administration of the
country. Experience has shown that the King has positive in-
fluence if not control over the administration Bagechot says
that the English King has three kinds of powers :

1. In the first place, the King has the right to be consulted
Whenever there 15 any important matter under discussion
before the Cabinet, the advice of the King is usually sought.
That advice carries a great weight with the Cabinet. The
reason 1s not far to seek  While the ministers heep on changing
very often, the King goes on  The result is that the practical
experience and the knowledge of the King regarding administra-
tion 15 much greater than that of any mnmister. Thus, Queen
Victona ruled from 1837 to 1901. On account of her long
reign, she could be expected to know more about administra-
tion than other mmmisters  Her 64 years® of rule helped her to
know more about the inwuricacies of various problems of the coun-
try and also their historical background than any minister. No
wonder, great weight was attached to her opinions Moreover,
the Kang belongs to no party His advice 1s expected to be
impartial Sitting 1n the palace, the King studies the situation
of the country and 1s expected to speak out his mind without
any fear of his bemng turned out It is clear that the
right to advise has great potentialities and hence through this

right, the English King does exercise a lot of influence on the
administration of the country.

2 Secondly, the Enghsh King has the right to warn the
munisters If he feels that a particular thing which is being done
or is going to be done by the munisters is not in the 1nterests
of the country, he can warn the ministers who have to listen to
the warning and asfar as possible act accordingly. Thus, 1n
1931 when the great economic crisis occurred, the Enghsh
King asked the Labour Government to set up a National
Government It is well-known that Ramsay Macdonald agreed
to form a National Government without even consulting the
other members of his party It is also to be noted that although
the number of his followers was very small as. compated with
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those of Baldwin, Ramsay Macdonald coatinued to be Prime
Minister from 1931 to 1935

3 In the third place, the English King has the power to
encourage This mzans that 1f the King approves of the policy
followed by his munisters, he encourages them to go ahead with
the same This encouragement must have a healthy influence on
the work of mimsters

In addition to the above powers, the English XKing
influences the foreign policy of the country The King can have
direct contacts with the Government of th: other countries The
personal element 1s very important Thus, 1t was the visit of
Edward VII to France in 1903 that brought England and
France togetherin 1904 and ultimately made England fight
with France against Germanyin 1914 Again, 1t was the visit
of George VI in early 1939 that brought England and France
together in World War II It was the visit of the Enghsh King
to Canada and U S A 1n July 1939 that brought the countries
together and helped U S A and Canada to enter the war on
the side of England

Thus, 1t 15 clear that although the English King 1s a const;-
tutional ruler, he can and does exercise a lot of influence on the
government of the country In spite of democracy in England,

the Enghish King 1s immensely popular and this helps him to
eaercise the influence which he does.

E="Q. 22. Give a comparison of the position of the King
of England with the Presidents of France
and America and Prime Minister of Eng-
land ?

Ans. There s a fundamental difference between the posi-
tion of the American President on the one hand and the King of
England and the French President on the other. The reason 1s
that American President 1s the head of a Presidential system of
Government and the French President and the King of England
arc the heads of Parlhamentary forms of Government Under a
Presidential system, all the powers of the executive are in the
hands of the head of the Government. It s for this reason that
the American President possesses real and substannial powers
Thus, the Amcrican President 1s the director of the wiole of the



168 bt - YTITUTION

administrative machinery of the government  He 1s the leader
of the navon. The peopk look up to him for guidance and
dirccion of the affuis of the 1ate. No wonder, the American
President s the head of vhe Army, Navy and Air Force It 15
he who decides the size and s11ongth of the three armed forces.
It 1s his duty to Jooh to the smooth and cfficient working of the
various depattments of the gov «iment,  Ile has {ull discretion
mn the matter of the apownim nt of his Ministers He can

appoint anybody he pleas o Vasy aie merely his assistants
They cannot force theur opt v i lum e can overrule them
on any point. H¢ nc d notv o consult them of he so pleases
In short, 1t 1s he vuo i cupreme in the matter of the

direction of the wotk of h-vitsus departments  The Presi-
dent mahes all appomntments It s true that those appomntments
have to be ratified by th- S nar  but this can be manaeced by a
clever President by ajud ¢ o nse of the power of Senatorial
Courtesy The President als« ippoints the Judges of the Supreme
Court although he cannot dis mi v them after once appointing
them The President can declare war, but before he can do
that, he must get the approval of the both Houses of the Con-
gress. The President can make treaties, but those must be rati-
fied by the Senate.  Clever Presidents have been able 1o avoud
the sanction of the Senate by entering 1nto agreements with other
countrics by not giving the agreement in the shape of treatics.
The President s the Dircector of the Foreign Policy of the coun-
try. He appoints ambassadors in foragn countrics and directs
their activities.  Sometimes, Prestdents have appomnted special
representatives in certain countries and sometimes ambassadors
at large. Ioreign ambassadors arc addressed to him.

The Amerncan President has the power to influence the
legislation 1n the country. He 1s given the power to send mcs-
sages to the Congress This the President docs at the beginning
of every session  In these messages, the President puts forward
his own programme and also gives dircctions to the Congress
to pass legislation of a particular type  The messages influence
tremendously the legislation proposed by the various committees
betore the Congress. The Congress dare not 1gnore the messages
of the President. When the President addresses a message to
the Congress, the same 1s broadcast to the nation. The message
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is re-produced verbatim in every newspaper. Editorials are
written on 1t The message1s discussed 1n discussion-groups
The result of all this 1s that the Congress cannot afford to ignore
the message sent by the President. This gives substantial con-
trol over legislaton to the President Moreover, the President
has got the right of vetoing the bills passed by the Congress
But the Congress can get the il passed over the veto of the
President by passing the same by a two-thurds majority, The
President has also the power to exercise what 1s known as the
pocket veto  The result of all this 1s that the American Presi-
dent exercises real and substantial power over the Administra-
tion of the country. As a matter of fact, he 1s the pivot of the
admimstrative machinerv of the country
But that 1s not the case with the French President
or the King of England They are the heads of
Parliamentary form of Government In a Parha-
mentary system of Government, there are two types of
exccutive * nominal and real  The King of England and the
Prestdent of France are the nominal executive and the Cabinets
in these two countries are the real executive, The result 15 that
while all the powers in England and France are exercised by the
Cabinets 1n these countries, the King of England and the Presi-
dent of France are merely titular heads. They may have some
influence but they do not have any powers over the admimstra-
tion of their countries Thus, the President has many powers
but he has to exercise them only according to what the ministers
ask him to do  Actually, he has no powers of control. As the
Ministries mn France change very frequently, this gives the
President a chance to influence politics to some extent. More-
over, as there are very many parties in France and no one party
has a majonty in the Legislature, the President has a lot of
discretion 1n the mateer of selecting the Prime Minister Thas is
different from the King of England who has to call the leader
of the Opposiuon to form the ministry when the party in power
has been overthrown, The French President also exercises some
influence over the foreign affaus of the country Thus, the
French President went to London in 1904 and that brought
about an albance betwecen England and France. Similarly, the
vistt of the French President in 1939 to England brought the
two countries together. The personal correspondence of the
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President with the heads of other countries can also produce
some useful results.

What 1s true of the Trench President 1s cqually true of the
English King., In all that he does, he has to act according to
the advice of ministers, The King of England 13 mercly a
figurc-head. Hec has no substantial power of control over the
administration of the country. In all that he docs, he is guided
by the advice of lus munisters. The XKing of England has abso-
lutely no discretion His speech from the throneis written by the
Prime Minister and he has mercly to read it out. e has no
discretion mn the matter of appointment of minsters. It 1s well-
known that although Queen Victoria did not like Gladstone, the
latter had to be summoncd by her to form the mimstry four
tumes, Tt is said that once upon a time Queen Victora and
Gladstone quarrclled and she reminded the Prime Minister of
England that she was the Qucen of England. Gladstone retorted
that he was ‘“‘the voice of England

But this does not mean that the King of England has no
influence on the affairs of England. Bagchot said that the King
of England had threce powers wiz,, the nght to be consulted,
the right to cncourage and the right to warn and a wise king
nced not have any other. The conventionis that before any
major deciston 15 taken by the Cabinet, some mimster goes to the
King and secks his advice on the matter. This advice has gicat
effect on the decisions of the Cabinet.  The reason 1s that while
the mimisters keep on changing, the King gocs on from ycar to
year. Consequently, s store of experience 19 much more than
that of any mimster and more value has to be attached to Iis
advice. Qucen Victoria ruled for more than 60 ycars and
consequently her experience of the state affairs was bound to
be more than that of any mimster, Morcover, the King docs
not belong to any party. IHe has no axe to grind, He 1s above
party politics Under the circumstances, his advice is bound to
carry weight. Similarly, the King has right to warn the minis-
ters 1f he thinks that their policy 13 not n the 1nterests of the
country. Great weight 1s given to such a warming. Likewise,
the King encourages his mimsters by tclling them that he
approved of their policy The King of England has also a lot of
fluence on the foreign policy of s country. It is the wisit

’
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of Edward VII to France in 1903 that brought about the
alllance between England and France in 1904 Similarly, the
wisit of George VI to Canada and U S. A 1n 1939 brought the
two countries into the World War II on the side of Great
Britaan  Similarly, the correspondence of the King of England
with the heads of other countries can produce very great results,
Thus, although the King of England has not any powers which
he can exercise in his discretion, he certainly exercises a lot of
influence on the affairs of the State

As regards the Prime Minister of England, he 1s the leader
of the House of Commons and his party He makes a choice of
s colleagues of the Cabinet He 1s the first among equals.
The other minsters are not his secvants  They differ from him
only n degree and notin kind Unlike the mumsters of the
President of U S A who are merely the nominees of the Presi-
dent and not the representatives of the people in the legislature,
the minsters 1n England are members of Parliament and conse-
quently have the backing of the people  Ordinarly, the Prime
Mimster can distribute the various port-folies among his collea-
gues according to his judgment But in certain cascs, he has to
submit to the desire of any strong colleague of his and give a
particular port-foho to im  In 1929, Macdonald had to give
the port-folo of foreign affairs to Henderson.

The Prime Mimster usually 15 not 1n charge of any depart-
ment His duty s to co-ordinate the work of all the various
departments. He has to see that the machinery of the State
moves smoothly in all its departments. Although he 13 notin
charge of any department, he comes to the assistance of any
minister who is in difficulty He may not be 1n charge of foreign
affairs, but 1t 1s he who makes authoritative pronouncements on
foreign policies It1s well-known that Churchill used to place
before the House of GCommons his review of the war situation.
The Prime Munister also makes the ume-table of the Parhament
He decides as to when the Parhament 1s to meet and also asto
how long 1t 1s to meet and also whether the session 1s to be open
or secret. He decides as to how much time s to be given to the
discussion of official bills or to private bills In short, the Piime
Munister 15 the Director of the admmstrative machinery of the
country His actual place in the pohucs of the country depends
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upon his personality It is a matter of personal equation. He is
evidently stronger than the Prime Minister of France The
reason 15 that as the leader of a single party, he 1s always sure
of the support of his party members But m Irance cvery
mimnistry 15 formed by a combination of many partics or groups
and consequently the Prime Minister cannot depend upon therr
support and any group may withdraw the support at any time
and thereby bring about the fall of the Prime Mmister.

If we compare the Prime Minister of England with the
President of U S A, there 1s one particular point to be noted
While both the personalities have powers of supervision, dircc-
tion and control over the affairs of their countrics, there are
certain chfferences. The American President can get anything
done from his ministers who are mercly his assistants, He need
not humour them. The latter must carry out his orders or get
out But that 1s not the case with the Prime Minister of England
The other mumsters of England are also the representatives of
the people and, therefore, are not non-entittes, The Prime
Minsster has to deal with his colleagues cautiously It is impolitic
on his part to dictate  He has to carry his collcagues with him.
Usually, the mmsters accept his guidance or decision. But the
Prime Minister also cannot arbitrarily ignore their advice.
Another pomnt of difference is that on account of the theory of
separation of powers in the Amecrican Constitution, the President
15 notin a position to get anything done at once from the
Congress. To some extent, the discretion rests with the Congress.
The Congress may not oblige him to the extent to which he
wants to be obliged. This may handicap the President 1n his
work But on account of the Parliamentary system of Govern-
ment mn England, the Prime Mnister is not only the leader of
the House of Commons but also the head of the mimstry The
result 1s that whatever powers or laws the Prime Minister wants,
he can get them from the House of Commons on account of the
majority of his party in the House of Commons

It 15 clear from above that the President of France and the
King of England stand approaimately on the same footing.
Lakewise, the President of America and the Prime Mainister of
England possets substantial powers, although the form of
Government 1n iwo countries makes some difference in their
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powers Sir Henry Maine had rightly said that while the Kings
of England reigned but did not govern, the President of U S A.
governed but did not reign, the French President netther reigned
nor governed

e e e e s,

Q 23. “The English King reigns but does not
rule”. Discuss.

Ans This statement emphasizes the fact that while the
Enghsh King continues to reign as long as he lives, he has
no actual control over the administration of the country
He 1s merely a figure-head He has no substantial powers
For the actual position of the King, please refer to Questions
21 and 22 above

Q 24 “If the Crown is no longer the motive
power of the ship of the State, it is the
spur upon which the sail is bent, and as
such it is not only a useful but an essential
part of the vessel ’’ Discuss. (Lowell)

Ans Please refer to Questions 21 and 22.

Q 25 “It would be wrong to underestimate the
influence of the monarch in British poli-
tics 7’ Discuss

Ans Please refer to Questions 21 and 22

Q 26. Why kingship is not abolished in England ?
Ans A question 1s sometimes asked as to why kingship
1s not abolished in England  As a matter of fact, the republi-
can sentiment became so very strong during the reign of Queen
Victoria that there was a move to abolish the monarchy But
at present, there 1s absolutely no move to abolish kingship
There are many reasons why kingship is being maintained
in England
1 The king 1s immensely popular It 1s his popularity
that enables him to continue It has been rightly pointed
'
at * there are more pictures about the Royal Family in
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the newspapers of the poor people those that of the aristocracy.
All the members of the Royal Family are always on the look
out to find out ways and mecans by which they can render
service to the poor people. It 1s not un-common for the Queen
to start a movement for collecing warm clothes 1n  large
quantitics to be distributed among the poor

2 According to Jenhs, “The King supplics the vital
element of personal interestin the proceedings of the Govern-
ment. It1s far easier for the average man to realise a person
than an institution. The vast mass of the people is really
mterested 1n the King as a pzrson, as proved by the crowds
that collect 1n the streets whenever there 15 a chance of sceing
him He, therefore, supplies the personal and the picturcsque
element which catches the popular imagination for more readily
than constitutional arrangements which cannot be heard or
seen.”

3 Itis pointed out that the present position of the King
is not incompatible with the Parliamentary form of Govern-
ment 1 the countrv  Experience shows that 1t is not possible
to work a Parliamentary system of administration without a
utular head In the case of France, wc have a President who
1s the nominal head The same 1s the case with the Dominions
where a Parliamentary system cwsts. If Parliamentary system
1s to continue mm England, the English do not gain anything
by abolishing kingship  They shall have to provide for another
nominal head like the present King of England. Mo cover,
the clection of the new head will create many complications
which are not worthwhile  As a matter of fact, the Englsh
are bound to lose heawily

4 Xingship 15 indispensable for the British Empire He
1s symbol of imperial unity and the “golden link of the Empire”’.
It1s only the King who holds together the Dominions who are
independent for all practical purposes It is pointed out that
the abolition of monarchy will mean the discolution of the
Briish Empire General Smuts nghtly ponted ount that
“you cannot make a republic of the British Common-wealth
of Nations > Tt 1s rightly pomnted out that the creation of a
republic in England will create many difficulties, which may be
impossible to surmount. ‘The Dominions may refuse to render
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homage to the elected President of England They may demand
a share 1n the election of the President That will involve
a lot of expenditure and inconvenience That might create
fricion also, It has rightly been said that when George V
signed the Statute of WestMinster in 1931, he made
himself ndispensable to the British Commonwealth of Nations.

5 It has already been pointed out that the King 15 not
a figure-head 1n British politics  Although he 1s above party-
politics, he plays a very useful role which is recognised by all
impartial observers 1t has already been pointed out that
the King has the right to advise the munisters and his advice
goes a long way in deterriming the ultimate policy of the
ministry.  Itis partly due to his vast experience and partly
to his impartiality He has also the right to warn and
encourage his ministers He has rendered great services as a
mediator 1n  Botish  poliics  Queen Victoma  successfully
mediated in 1867 and 1887 The same thing was done by
George Vin 1914 with regard to the Irsh Home Rule con-
troversy In 1931 the National Government was form.d on the
suggestion of George V. Prince Albert averted a clash between
England and U S A by softeming down the tone of th: Britsh
Despatch on the Trent Affair Edward VII was largely respon-
sible for the Entente Cordiale between England and France
1in 1904 Many examples can be given to show the part played
by the King 1n foreign affairs

6 The King has become the chief of the social edifice
He exercises a tremendous influence in matters of rehgion,
morality, charity, art and science

7 Kingship 15 not expensive. The Englishmen shall
have to pay as much to an elected President Had 1t been
otherwise, the shrewd Scotchmen must have demanded the aboli-
tion of monarchy.

No wonder, the English monarchy enjoys great popularity
and 1s considered to be a part and parcel of the English adminis-
trative system. The King had adjusted himself so nicely to the
new state of affairs that there 1s no talk to abolish monarchy
m England
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£=>Q 27. What are the characteristics of the English
Cabinet system?

Ans The English Cabinet system has certain  salient
features of 1ts own In the first place, the King must bz excluded
from the Cabmet. The King must not attend and preside over
the meetings of the Cabinet. But this does not imply that the
King does not exercisc any 1nfluznce at all over the British
politics Prof Lask: says : *“The fact that royal influence is both
constant and pervasive, 1s beyond discussion  The mere rumour
that the King Edward VIII was dissatisficd with Mr. Baldwin’s
policy for the distressed areas made the policy a theme of
intense, and even angry national discussion throughout the brief
period of s reign  The determination of George V, as he told
Esher, to take a spscial 1interest in 1mperial concerns is hardly
likely to be unconnected with the emphasis they received {rom
his successive governments An cnergeuc monarch, skilfully

advised, can sull play a considerable part in shaping the
emphasis of policy ™

2. The second characteristic 1s minusterial responsibihity
The wministers are responsible to the King, although this res-
ponsibility 1s merely formal. They are responsible to the House'
of Commons and they are also responsible to onc another Out
of these, the most 1mportant 15 the responsibility of the ministers
to the House of Commons Every Mimster 1s responsible to the
House of Commons for whatever happensin his department
Ministers can be censured or a vote of no-confidence can be
passed against them Legislation introduced by the ministry can
be rejected The ministers reman 1n power so long as they enjoy
the confidence of the House of Commons When they lose that,
they must either resign or the Prime Mumister should advise the
King to dissolve the Parliament When so requested, the King
must do the needful

3 The responsibility of the minmisters is collective Lord
Morley says. “As a general rule, every important piece of
departmental policy 1s taken to commit the entire Cabinet, and
its members stand or fall together The Chancellor of the
Exchcquer may be driven from ‘office, by a bad despatch
from the Foreign Office, and an excellent Home Secretary
may suffer for the blunders of a stupid Mnister of
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War. The Cabinet is a unit a unit as regards the sovereign,
and a umit as regards the Legislature Its views are laid before
the sovereign and before Parhament, as if they were the views of
one man It gives 1ts advice as a single whole, both 1n the royal
closet, and in the hereditary or the representative chamber ..
The first mark of the Cabinet, as that institution is now
understood, 15 umted and 1ndivisible responsibility.” According
to Lord Salisbury, “For all that passes in the Cabmnet, each
member of it who does not resign 15 absolutely and irretrievably
responsible and has no night afterwards to say that he agreed 1n
one case to a compromusc, while in another he was persuaded
by his colleagues > No minister should make any speech which
commuts the Cabinet to a certain policy without consulting the
Prime Mimster If he does so, he must resign The Cabinet 1s a
corporate umt, standing or falling together as an indivisible
whole. Either all the members swim throuch or all drown The
members of the Cabinet may differ from one another while
taking partin a Cabinet-meeting But once a decision has been
arrived at, all must accept the same as then own. Lord
Melbourne gave the following advice to his colleagues 1n the
Cabinet . “It does not 1 the least matter what we say, but we
must all say the same thing »

4 Another characteristic 1s homogeneity and umty 1n the
Cabimnet With a very few exceptions, the members of the
Cabinet in England belong to one party Coaliion Cabinets
have been formed on the occasion of war or national crisis to
present a united front All the mimsters must belong to the same
party At least, they must not oppose one another openly. An
exception was made in 1932 when the liberal members of the
Naticnal Government were allowed to differ from other
mnisters on the question of protection and even vote against
the ministry 1n Parliament

5. Another characteristic is the close correspondence between
the Cabinet and the parliamentary majority for the time being
This 1s due to the fact that the leader of the party which has a
majority in Parhament, 1s asked to form the Cabinet Moreover,
every munister of the Crown must be a member of one House or
the other. If he 1s not a member, he has either to be created a
peer or he hasto get lmself returned to Parliament within
6 months of hus appointment.
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6. Another characteristic 1s secrecy. This 1s necessary
in the interests of sohdarity of the mimistry The world out-
side should not know as to what passes i the inner meetings
of the Cabinet Morcover, at the time of becomng ministers,
the members have to taks an oath of secrecy and consequently,
they cannot divulge out the secrets Butin spite of the
precautions taken, secrets do leak out somettmss and they are
published 1n the press It 1s to be noted that in 1931, the Labour
Mumsters and the Ex-Mimsters competed with onc another
in telling the world as to what happened 1n the Cabinet on
the question of retrenchment proposals.

7 Another characteristic 1s the leadership of the Prime
Minister He 1s the symbol of unity in the Government
The Cabinet 1s formed, presided over, gmded and controlled by
the Prime Misier According 0 Lord Morley, the Prime
Mumster 1s the keystone of the Cabinct arch. *‘Although 1n the
Cabinet all 1ts members stand on an equal footing, speak with
equal voice, and, on the rare occasions when a division is taken
are counted on the fraternal principle of one man, one vote, yet
the head of the Cabinec1s Prime Minisier who occupies a
position, which so long as 1t lasts, 15 one of the exceptional and
peculiar authority”” (Morley).

——— ——

=" Q. 28 Discuss the position and functions of the
British Cabinet.

Ans The Cabinet occupies the most important position
m the administrative system of the country and it is no
exaggeration to call 1t the pivot of the whole administrative
machinery As such, the Cabinet performs many functions.

It 1s the Cabinet that determines the policy of the Govern-
ment Unlike the American President who has to depend
upon the good-will of the Congress 1n passing the legislation
required by the executive, the British Cabinet can formulate
the policy 1t pleases and also carty out the same The reason
1s that the British Cabinet possesses a majority in the Parhament
and consequently, whatever bulls 1t places before the Parhiament
are bound to be passed Thus, the Cabinet 1s always sure to
get all the powers 1t requires for carrying into effect the policy
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1t has decided upon. The combination of the executive and the
legislature 1n the Parhamentary system of England, makes the
British Gabinet very strong

The members ot the Cabinet are 1n charge of most of the
important departments of the Government and whatever pohicy
1s formulated and whatever laws are passed, are bound to be
enforced 1n the same spirit 1n which they are enacted. This
co-ordination strengthens the hands of the Cabinet,

The Cabinet decides as to when the Parliament is to meet,
what 1s to be its time-table, what laws are toc be passed, how
much time is to be devoted to the work of the Government
and how much time 1s to be reserved for private hills It also
decides 1ts attitude towards the private blls

The Report of the Machinery of Government Committee
(1918) referred to the following functions of the Cabinet :—

(1) The final determination of the policy to be submtted
to Parliament

(2) The supreme control of the national executive in
accordance with the policy prescribed by Parhament.

(3) The continuous co-ordination and delimitation of the
authorities of several departments of state
According to Lord Oxford and Asquith, the following
things are not discussed 1n the Cabinet —
(1) the exercise of the prerogative of mercy,
(11) the personnel of the Cabinet, and
() the making of appointments

It is to be noted that the Budget proposals are not
discussed in the Cabinet. That 1s essentially the job of the
Chancellor of the Exchequer who does this work in consultation
with the Prime Minister The reason why such a procedure
1s adopted 15 that it 15 necessary to keep the new taxation
proposals a guarded secret

In order to facilitate the quick disposal of controversial
matters, they are referred to certain Commmttees or Sub-
Commuttees of the Cabinet

The growth of delegated legislation has added to the
powers of the Cabinet The Parhament passes merely skeletons

-
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bills and the ministers concerned are authorised to 1ssuc Orders-
m-Council  The result s that the various departments have
come to possess and exeicise a very large measure of legislative
powers which are independent of control of Parliament,

Likewse, the growth of administrative Justice 1 England
has made the ministers-in-charge of various departments, the
highest or final court of appeal 1n certain matters.

In short, the Cabinet enjoys legislative, executive and
judicial fuunctions.

According to Sir. J. A R Marrot, “Taking together the
Cabinet and the Prime Minister are the pivot round with the
whole political machine revolves, yet neither 1s known to the
law.”” It 1s an account of 1ts powers and functions that the British
Cabinet 1s called *‘Steering Wheel of the ship of the State,” “the
key-stone of the political arch,” “‘the pivot of the English Consu-

tution,” and ‘‘most important single peace of mechamism in the
structure of the British Government.”

Q 29 “The Cabinetis the most important single
peace of mechanism in the structure of the
British Government ” Discuss
Ans Please refer to the functions of the Cabinet and its
position as given in question 28.
I Q 30 “The Cabinet is the steering wheel of the
ship of the State.” Discss
Ans. In this statement, Ramsay Muir compares the state
to a ship and the Cabinet to the steering wheel of the ship As
the steering wheel 1s important m 2 ship, so 1s the Cabjnct 1n
England It 1s the steering wheel which guides and controls
the ship and likewise the British Cabuinet also durects the destinies

of the British State For powers and functions of the Cabuinet,
please refer to question 28.

=" Q. 31. “The C.binet is the pivot of the Consti-
tution.” Discuss

Ans. This statement of SirJ] A R Marrio. refers to the

central podition occupled by the British Cabinet It controls

both the executive and the legislature. For details please refer to
Question 28,
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Q. 32, “The English Cabinet has been described as
the hyphen that joins, the buckle that fas-
tens, the executive and the legislative depart-
ments.” Explain. .

Ans This statement of Bagehot refers to the Parliamentary
system of Government 1n England [t points out how the execu-
uve and the legislature are linked up by the Gabinet The’
reason 18 that the party which has a mojority 1n Parliament is
called upon to form the munstry Thus, the mimsters belong to
the majority party in Parhament and are also members of
Parhament. They are also responsible to Parhament for what-
ever takes place in thewr departments. They can .be interrogated
by members of Parhament, a vote of no, confidence can be
passed against them. Bills introduced by them can be thrown
out. The salaries of the ministers can be cut down to a nominal

sum. All this indicates to the intimate connection between the
Cabinet and Parhament.

=" Q. 33 What do you understand by the ministerial
responsibility in England ?

Ans. According to Prof Dicey, mnmsterial responsibility
in England means two utterly different things It means the
responsibility of ministers of Parhament or the liability of minis-
ters to lose their offices if they canunot retain the confidence of
the House of Commons It also means the legal responsi-
bility of every mmister for every act of the Crown 1n which he
takes part.

It 15 true that there 1s no specific provision of English law
that every act of the King must always be done through minis-
ters, and all orders given by the Crown must be countersigned
by a munister, but practically that 1s the case. The act of the
Crown has legal effect only 1f it is done with the assent of or
}hrough some mimster or ministers who will be held responsible

or 1it.

The royal will 1s expressed 1n three different ways, viz. by
order-in-Council, by order, comission or warrent under the sign-
manual, and by proclamations, writs, patents, letters or other
documents under the Great Seal An order-in-Council is made
by the King “By and with the advice of the Privy Council
Those persons who are present at the meeting of the Council at
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1

which the order 1s made, are responsible for what is done there.
The sign-manual warrant, or oither document to which the sign-
méanual 1s affised, generally bears the countcr-signature of one
responsible mimster or of more than one It 1s usually authenti-
cated by a seal of Secretary of State The Great Seal 1s affined
to a document on the responsibility of the Chancellor who
betomes responsible. The result 1s that somecumes one and
sometimes more than onc ministers become responsible for every
‘act' of the King That act may be the mahing of a grant, the
gwing of an order, or the signing of a trcaty The mmster
cannot'get rid of s hability by pleading that he acted in obedi-
ence to royal ' order.

. According to Dicey, “it 1s now well-established law that the
Crown can act only through ministers and according to certain
preseribed forms, which absolutely require the co-operation of
some minister, such as a Secretary of State, or the Lord Chan-
cellor, who thercby becomes not only morally but legally 1es-
ponsible for the legality of the act in which he takes part.”’

According to Prof. Munro, there are three aspects of the
ministerial responsibility 1n England, Those are responsibility
to the King; tesponsibility to one another and responsibihty to
the House of Commons.

As regard the responsibility of the minister to the King, 1t 15
merely technical. The King cannot dismiss a nunister so long as
the munmistry to which 1t belongs possesses a majority in the
House of Commons There 1s also a measure of responsibility
It 1s the duty of the ministers to keep the King informed of
what they do Queen Victoria once tld Palmerston that “‘she
expects to be kept informed of what passes between him and the
foreign mimsters before important decisions are taken based on
that intercourse > This principle 1s fully recognised even to-day.

The mumsters are also responsible to one another This 1s
necessary to mamtain the solidarity of the ministry The mims-
ters have to follow the policy which ~ has been decided upon 1n a
Jownt meeting of the ministers The mimisters come to the help
of one another when any one of them 1s attacked m the House
of Commons '

The ministers are also responsible to the House of Com-=
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mons. This means that the ministers can continue in office so
long as they enjoy the confidence of the House of Commons.
As soon as that confidence 1s lost, the ministers can follow any of
the two alternatives They can resign. Or, the Prime Minister
can ask the King to dissolve the Parliament on the ground that
the siting House of Commons has lost the confidence of the
people When the King 1s requested to do so, he must dissolve
the House of Commons. If the mimistry 1n power gets a majo-
rity in the new elections, it continues If it does not, 1t resigns
without facing the new House of Commons Ministerial res-
ponsibility also means that the mimisters can be criticised by the
members of the House of Commons for 'whatever has been done
in their departments Every mimster 1s responstble to the House
of Commons for whatever takes place in his department

==~ Q. 34 Compare and contrast the ministerial

+  system of France with that of England

Ans, Although both France and England have a Parha-
mentary form of government, there are certain differences in the
mumisterial, systems of the two countries.

1 In England, there 1s the principle of collective responsi-
bility of the mnisters If one mmnister '1s defeated, all the
munisters resign  They stand and fall together »But that 1s not
the case in France. Although the Constitunion lays down that the
munisters will be responsible both individually and collectively, ex-
perience shows that the term “collectively’” seems to have been
ignored altogether 1n actual.pracuace  Unlike England where all
the ministers come to the help of a mimister when e latter is
attacked in Paihament, a French munister 1s left to face alone
the criticism of the Opposition It 1s evident that he will not
be strong enough to stand the attack. Consequently, the ministry
will have toresign. No wonder, the ministries change so often
in France

2 In England, the party which has a majosity in the House
of Commons forms the ministry and continues 1in office so long
a> 1t can manage to mamntain that majority. The ministers are
1esponsible only to the House of Commons An adverse vote
in the House of Loids does not affect the futuie of the ministry.
But thatis not so 1n France. Inthat country, the mimsters
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are responsible to both the Chambers, It is pointed out that
the intention of the fathers of the Constititution was to use the
singular and wrongly the plural was used It was intended that
the munisters should be responsible only to onc Chamber. But
the experience of more than 75 years 1s against such a supposition.
The fact 1sthat the mimstries resigned 1n France on many
occasions cven when they were defeated in the Scnate  Itis
this responsibility to boih the Chamb-~rs that resulted in the
mstability of the ministries 1in France

3 In England, when a ministry has been defeated, it has
two alternatives before it. It may resign forthwith or the Prime
Minmister may ask the King to dissolve the House of Commons.
The convention is that when the Prime Mimister asks the King
to dissolve the House of Commons, the latter must grant ‘s
wish  If the ministerial party manages to sccure a majority
in the new genceral elections, the old ministry goes on, otherwise
1t resigns It s clear that a defeated ministry in England has
the right to dissolution. It is pointed out that 1t 1s this right of
dissolution which strengthens the hands of the British ministry
and weakens the independcnce of the House of Commons The
members of Parhament know fully well that even if they defeat
the mumstry, the latter is not bound to resign. On the other
hand, it may demand a dissolution. The result will be that the
members shall have to fight new elections That1s not onlv
inconvenient but also an expensive affair. Morcover, some of
the members who were clected on the margin may not lhike to
risk a new clection. It 1s these factors that discourage the mem-
bers of Parhament from passing a vote of no confidence against
the mimstry.

But 1n the case of France, it is the French President who
can dissolve the Chamber of Deputies with the consent of the
Senate. That 15, the power o1 dissoluton is to be used on the
imitiative of the President and not of the mumisters The result
1s that when the ministers are gomng to be turned out by the
Chamber of Deputics they have no power to it back. They
can merely beg of the Decputics not to turn them out. But
these appeals do not count and the mimsters can be turned
out when the Chambers in France desire the same Their exis-

tence depends entirely on  the sweet-will of the members of the
two Chambers,



rd

THE EXECUTIVE IN ENGLAND 185

4, In England, there are two major pariies and the result
is that at any time, one party hasa majority 1n the House of
Commons and forms a mmstry which 1s homogencous. Since
all the members of the ministry belong to one party, it 1s very
casy for them to pull on. They bave a common programme
They have also solidarity among themselves. Their minmstries
last for years. The fall of a minisiry 1s a rare phenomenon.

But things are different in France There are too many
parties or groups in France The result 1s that no one party
has a majority It 1s for this reason that every mumstryin
Fraunce 18 a coalition. Such a mimstry can have no homogeneity
or solidarity. Its programme 1s not certain The programmes
of the parties which have jomned hands to form the minis.ry,
have to be combined together Under these circumstances, the
working of the Parhiamentary machinery becomes a difficult
task There are always differences among the” mnisters who
come from different parties The result 1s that chey do not pull
on harmoniously There 1s enough scope for mucual bicker-
ings This fact ultimately leads to the fall of the mimstry.

5. In England, the position of the Prime Minister is very
strong. The reason 1s that he 1s the undisputed leader of the
party which has a majority 1n the House of Commons The
party-discipline has become so rigid that all the member of hig
party must do what he directs them to do. This fact strengthens
his hands )

But 1n the casc of France, each coalition munistry is an in-
convenient combination of many parties. Each of thosc parties
maintains 1.8 separate entity Even when they have joined
hands 1n the formation of mmsiry, no trust can be placed on
their allegiance. This fact makes the position of the French
Prime Minister a very weak one. He cannot dictate to his
colleagues. He 15 always busy to keep them 1in good humour so
that they may not leave him Under these circumstances, the
Prime Minister of France siis on a shaky throne. Any wind may
overthrow them

6. In England, whcn one mmistry resignsand a new one
comes to power, all the ministers of the second ministry are new
ones. The reason is that the new party will take all the minis-
ters from 1ts own ranks. But that 1s not so in France. In that
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country, cight or nine partics might have combined to form a
mnistry When that mumstry falls, siv or <even of them may
join hands with the new mmstry The result 15 thot the new
mimstry will also have many members of the old ministry
Thus, the personnel of the second minsstry will not I ab olutely
a new one. Somctimes, the only difli rence between the old and
new ministry may be that the Prime Minisier becomes the
Foreign Minister and vice versa The result 1s that mimsteral
changes in France have been compared to the reshuffiing of
cards This fact also explains as to why there arc so frequent
changes m France. When mn England the munistry 1s
defcated, a wholly new one comes to power. It 1sthis fact that
makes the members of the party to do all in their hands to
keep the mimmstry 1n power Butin the case of France, a change
n the mmmistry may be 1n the interests of a group and conse-
quently a mnisterial crisis may be precipitated 1n France with
a view to make a better bargain This explains as to why there
are so frequent ministerial channes in Thance

Q. 35. How does the ministry control the Parlia-

ment?

Ans. England has a Parliamentary form of government and
as such the mimsters are responsible to the Parliament fo
whatever they do or whatever happens 1n thgic departments
They remain 1n office so-long as they enjoy the confidence of the
House of Commons But this does not mean that the Bish
Mmistry has no control over Parliament As a matter of fact,
the Cabinet has become so strong that 1t dictates to Parliament.
The mimistry exercises 1ts control over Parliament in the follow-
ing ways *—

(1) The most important power of control which the British
Mimsiry possesses 1s the power of dissolution. Unlike France,
the British Mimstry 1s not helpless before Parhament. Even
when a munistry has been defeated 1n the House of Commons, it
need not resign. The Prime Minister can go to the King and ask
him to dissolve the House of Commons The convention 1s that
when thé Prime Mmmster approaches the King with such a
request, the latter must dissolve the House ot Commons It 1s to
be noted that this power of the munistry 1svery important.
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Members of the House of Commons think twice before passing
a vote of no-confidence against the munisiry Every member s
alraid of a new gencral clecuon. It 1s not only 1nconvenignt to
run about for the purposz of getting votes, 1t 15 also an expensive
affair Nobody hasso much of surplus money which he can
throw away for the sake of mere fun Morcover, some members
are elected merely on the margin  They ace afraid of a general
election. They may not be re-clected  All these factors combine
together to make the Cabinet sirong  This power of dissolution
weakens the hands of the members of the House of Commons

2+ All importani legislation 1s initiated by the Cabinet
Most of the time of the Pailiament 15 monopolised by the Bills
itroduced by the minisiry The members of the Parhament
must discuss those Bills which ‘have been pue forwa:d by the
Cabinet Itis up to the mumst.y to decide the time table of
Parliament. It decides the number of days for which Pachament
15 to meect. It also decides the date on which 1t'is to meet
It also determines how many days are to he allotted for the
business of the govecnment and how much time 1s to 'be given
to the private Bills. No private Bill has any charice of being

paseed 1f 1t 15 opposed by the mimistry. Thus, the minstry con-
trols legislation in Parhament

3. The growth of the rigid party-system 1n England has
strengthened the hold of the Cabinet over Parliament The re-
sult 1s that every member who belongs to a party must vote as
he 1s dictated to do by the whip of the party Thus, whatever
the Cabinet decides 1s carricd through the Parhament ‘with the
help of the party-machine

It has vightly been said that ‘“Tosay that at present
Cabinet legisiates wih the advxce and consent of Parhameht
would hardly be an exaggeration

Q 36. How does the House of Commons control
the ministry?

.

Ans The House of Commons exercises control over
the mimistiy 1n the following ways — ‘

(1) The members of ‘Parliament can ask questions and
supplementary questions from the mumsters who sitin Parlia-
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ment. These questions have the effect of bringing to light the
misdeeds of the mimstry, The result 1s that the ministry dare
not do anything illegal on account of this fear. It has rightly
been said that “there is no more valuable safe-guard against
mal-administration, no more effective method of bringing the
search-light of criticism to bear on the action or inaction of
the executive government and 1ts subordinates”, than that
provided by the method of asking questions and supplementary
questions

2 The Housc of Commons may appoint Parliamentary
Committees and Royal Commussions for the purpose of getting
information about certain departments. By this method, a
department may be criticised and held uvp to ridicule.

3. When the King has made his speech from the throne,
amendments may be put forward for the purpose of criticising
the general policy of the ministry.

4, Atthe time of discussion of the Budget, the members
may criticise the various departments for which grants are
being voted upon. The members can criticise the departments
on the occasion of demands for supplementary grants.

5. Members of Parliament may pass a vote of no-confi-
dence against a ministry.  The ministry remains in office so long
as it enjoys the confidence of the Housec of Commons. Ifitis
defeated 1n the House of Commons, it has two courses open to
itself. It can either resign or ask the King to dissolve the House
of Commons But if the ministry does not get a majorMy in the
new elections, it must resign.

It is to be noted that the day-to-day work of the administra-
tion is carried on by the munistry which is responsible to the
Parhament But this work 15 done under the supervision of the
Parliament. The latter can take to task the munistry for its acts
of omission and commission The position has been described
by President Lowell in these words : *If the Cabinet today
legislates with the advice and consent of the House, it adminis-
ters subject to its constant supervision and criticism”,

—

CR—

€="Q 37. What factors have been responsible for the
dictatorship of the Cabinet in England ?



THE EXBQUTIVE IN ENGLAND 189

Ans. Every student of Political Science must notice the
enormous increase in the powers of the Cabinet in England
The power has increased to such an extent that the people call
it the dictatorship of the Cabinet. There are many reasons for
the increase in the pawers of the Cabinet.

1. The first cause 1s the rigidity of the party-system in
England All the members of political party must have the
same views on important matters. They must vote as they are
directed to do so by their party-whips No member can afford
to go against the wishes of his party and still remain 1n politics
The two-party system does not leave much of discretion 1n the
hands of 1ts members Either they must act according to the
directive of their party or commt political smeide  The result
1s that the members of the Cabinet were sure that whatever they
will place before Parliament, shall be passed. Thus, while the
freedom of the members of Parliament has diminished, the
English Cabinet has become very strong. '

2 Another cause 15 the collective responsibility of the
mimsters. If one mimster 1s attacked, all other ministers come
to his rescue. The result 1s that all are saved. Collective
responsibility strengthens the hands of the ministers. Unity s
strength and the same can be said of the ministers who work n
a team-spirit and help one another. The consequences of the
mndividual responsibility of the ministers are well-known to the
students of the French Constitution

3 Another cause is the growth of the delegated legisla-
tion. Formerly, every bill was thoroughly discussed and then
passed by Parhament But at present, there 1s a tendency to
pass what are known as ‘“‘skeleton bills.”” Wha" is dore 1s that
the general principles are laid down 1n the enactment passed by
the Parhiament and the power of making rules and regulations
is delegated to the departments concerned. In many cases, ths
size of these rules and regulations is much bigger than that of
the original enactment itself. The growth of the delegated
legislation is due to many reasons. Firstly, the number of laws
to be passed by Parliament in any session has become very
large. The size of every bill also has increased. Consequently,
there 15 no time with the Parliament to discuss every bill in
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detail. All that they can do 15 to pass merely the general
principles of the legislation  Moreover, the present-day legis-
lation has become complicated and technical Most of the
members of the Parllament do not find themselves qualified 0
discuss the techmical legislation. Under the circumsiances,
it 1s considered desirable thai the details of legislation be lefe
into the hands of the departments concerned on account of their
special knowledge and skill In certain cases, the Orders in-
Council ssued by the departmenis are required to be placed
ofore Parhament, and ithe members are allowed to discuss
them and demand their caaccllation Bu. chet s not always
the case. In many cases, the departmen.s can just print those
rules in the Government Gazetic and they come .0 have the
force of law.  Anyhow, the growth of delegated lemislation had
added to the powers of the Cabinet. Formerly, 1t had only
executive powers It could gzt laws passed through the
Parhiament  As a result of delegated legislation, it can add to
the laws passed by Parhament.

4, Another factor that has added to the powers of
the Cabinet 1s the growth of admunistrative justice in England
There 1s a tendency to relv more on the bureaucracy
than on the ordinary courts of law Lord Hewart in his book
entitled “The New Despotism™ has condemnsd the new ten-
dency There are otheis also who have joined hands with him
But the tendency 15 increasing day by day. As a result of tins,

more and more cases are being taken away from the hands of the
ordimnary courts of the country

(1) Some Acts confer powers on officials to hear com-
plaints, but they reserve the right to appeal to the ordinary
courts. Such an Act1s the Income-Tax Act, 1918, which gives
authority to the Income-Tax Commussioners.

(11) Certain Acts have set up the elaborate organisations
of Civil Servants for the hearing of claims, appeals and final
appeals Under the Unemployment Act, 1920, an “Insurance
Officer” decides all questions of Un-employment benefit The
claimant can appeal aganst his deusion to a “‘Court of

Referees”.  An appeal can be taken to an Umpire whose deci-
sion 1s final and conclusive.
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() Certan Acts provide for an appeal to a Government
Department against the decision of local authorities or Civil
Servants. The Road Traffic Act, 1930, set up a Traffic Commus-
sioner “who deals with all applications tor a Public Service
Vehicle Licence” Appeals can be taken agaimnst his decision
to the Minister of Transport, but no further appeal or review 1s
possible against the decision of the Mimster of Transport Such
provisions are made 1n many other enactments It 1s to be seen
that tbe result of all this1s that the Government Departments
have come to possess judicial powers also Itis to be noted that
the growth of delegated legislation and administrative justice
have gone hand 1in hand When the mimsters 1ssue Orders-in-
Council, there is a natural tendency on thewr part to take over
Judicral powers for themselves

Another factor that has made the Cabinet strong 1s the
power of dissolution In the case of France, when the munisters
are defeated in the legislature, they cannot demand its dis-
solutton The result of this has been the weakening of the
French ministers which are made to go very often But in the
case of England, when a mnistry 1s defeated in Parliament,
1t 1s not necessary that 1t must resign. The Prime Minister has
the right to ask the King to dissolve the House of Commons
The convention 1s that wheh the Prime Minister requests the
King to dissolve the House of Commons, the King must do so
The result of this power 1s that the members of Parhament think
many times before they dare to pass a vote of no-confidence
agamnst the ministry 1n power Every new election costs many
thousands It also involves a lot of inconvemience It 1s not
also necessary that the members who were previously elected,
will also be re~elected There 15 always the element of chance
There are some members who might have been elected just on
the margin  There 1s every likellhood of their bemng defeated
at the next elections All these factors work together to dis-
suade the members from voting against the mimstry It 1s clear
that the power of dissolution 1s a very strong weapon 1n the
hands of the ministry, The result 35 that the Cabinet becomes
very strong It has no fear that the members of Parliament
will vote against 1t just for the sake of mere fun The members
of the Cabinet also know that if they are defeated, they may
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not come to power for years to come. Thereis no chance of
their being taken into the Cabinet formed by the Opposition
They work and fight enthusiastically for their parties.

tr==Q. 38. “The Cabinet in Great Britain is omnipo-’
. tent and virtual dictator of the country’
Discuss.

Ans Please refer to Question 37.
Q. 39. “The House of Commons is subservient to
the Cabinet ’ Discuss

Ans. Please refer to Question 37.

——

="Q 40 ‘“Today, it is not the House of Commons
which controls the Cabinet but the Cabinet
which controls the House”. Explain and
account for this development

Ans Please refer to Question 37.

————

Q. 41. “*“The Cabinet has usurped practically all

the important functions of the Parliament”.
Discuss

Ans. Please refer to Question 37.

——

£="Q 42. Write a critical note on the position of
of the Prime Minister of England.

Ans The Prime Mimster occupies the most important
position 1n the Enghsh Constitution He 1s rnighily called the
key-stone of the Cabinet Arch He 1s the most outstanding

personality in England. He 1s the leader of the majority party
in the House of Commons.

Formerly, a Pime Mimster could belong even to the House
of Lords, as Palmerston, Rosebury, etc. did But the new con-
vention 15 that the Prime Minister must belong to the House of
Commons. When the General Elections are over, the King has
to call the leader of the majority party to form the minstry, and
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the latter does so as the Prime Mimster. On account of two-
party system 1n England, the King has no discretion in this
matter. He must call the leader of the majority party to form
the minstry.

The King also cannot interfere in the choice of his col-
leragues The Prime Minister 1s absolutely free to make his own
choiwce, but there are certain hmitations. Prime Minister belongs
to the majority party and he must include the prominent mem-
bers of his party in the Cabinet. Without them, s Cabinet will
not be strong  Although the members cannot dictate to him as
to which departments should be given to which of the members,
the Prime Minister cannot afford to 1gnore the wishes of the
members of his party He cannot forget that his strength 1s
due to the backing of his party and the party means the mem-
bers of his party. Experience has shown that the Prime
Minster has sometimes to accept the wishes of his colleagues
and give a parucular department to a particular member of
the party, although he wants to keep the same for hmself
This was done by Macdonald 1n 1924, when he gave the de-
partment of Foreign Affairs to Henderson.

Prime Minister has been described as the “first among
equals”. There 1s no doubt that the relation of the Prime Mimster
with other mimisters 1s one of the colleagues  He 1s merely the
Captain of the team The Captan never forgets that he 15 a
captain, because there are others who are prepared to follow
him and act according to his instructions. He 1s ther Captain
because he can inspire confidence in them Thus, while the
members of lus party will be happy to follow him, the Prime
Minster has to respect their wishes It may, however, be
pointed out that the rigid party system in England makes the
postuon of Prime Mimister very strong. He can always depend
upon the support of the members of his party. But this does
not mean that any Prime Mimister will ignore altogether the
wishes of his colleagues. If he doesso, s fate will be the
same as that of Ramsay Macdonald in 1931 when he agreed
to form the National Government without consulting his party
members.

The Prime Mimister has been described as the sun and
the members as the moon, but 1t 15 a wrong simile. the ministers
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are as much elected by the pecople as the Prime Minister and
are not dependent upon him while the moon gets the light
from the sun. It is better to compare the Peime Minister wath
the moon and other manisters with the stars, The difference
between them 1s only a matter of degree and not that of hind.
The moon and stars get then hght from the sun and the Prime
Mimster and mimsters get their strength from the people.

The Prime Minister presides over the meetings of the
mimsters He 1s given a fice hand 1n the matter of
mahing decisions, But this does not mecan that the Prime
Minister will not accept the point of view of other mimsters,
Hc has to submut to the unammous op:non of his collea-
gues The danger of not domng so 1s obvious. The Pime
Mimster may be thrown out, if he does not carry with
him his colleagues He will be weakened if hus followers become
disgrantled

Regarding the position of Prime Minister, Prof. Lasht
says : “He1s central to1ts promotion, central to 1ts ife and
central toits death No Cabinet can fail to take 1ts complexion
from what he 15 and does in 1ts destruction”  Dr Finer says
that ‘‘thc Prime Mimsster 15 no Cacsai. He isnot an un-
changcable oracle His views arc not dooms. He is always
on sufferance and 1ts terms are whether he can render
undubntable service.” In the long run, the position of the Prime
Mimister depends upon his personality

— ey et

Q. 43 “The Prime Minister is the pivot on which
the entire governmental machinery re-
volves.” (Bagehot). Discuss.

Ans. Pleasc iefer to Question 42,

—

Q. 44 “The Prime Minister is the ‘Grand Vizier’
of the Parliamentary system and the cerner-
stone of the British Constitution.”” Discuss.

Ans. Please refer to Question 42. ‘

— —— o
‘
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Q 45. “Interstellas luna minoresi.e, a moon
among the stars”. In view of the phrase, dis-
cuss the position of the British Prime
Minister. ‘

Ans. Please refer to Question 42, |

Q 46 “The Prime Minister is the sun round which
the planets (e g, the other ministers) re-
volve >’ (Jennings) Discuss.

Ans. Please refer to Question 42.

+

Q 47 “The Prime Minister in relation to the
ministers generally is often described by
the phrase ‘primus inter pares”, Explain.

Ans. Please refer to Question 42
e2=Q 48 What are the advantages of having amateur
ministers and expert subordinates?

Ans, It may look strange, but the fact 1s that 1n England
ministers are amateurs who know haedly anything about the
departments under their control, but thewr subordinates are
experts Sidney Low referred to this fact in these woirds, *“We
require some acquainiance with the technicalities of thewr work
from the subordinate offimals, but none from the responsible
chiefs A youth must pass an examination 1in arithmetic before
he can hold a second-class clerkstip 1n the treasury, buta
Chancellor of the Exchequer may be a middle-aged man of the
world, who has forgotten what little he ever learnt about
figures at Eton or Ogxford, and 1s innocently anxious to know
the meaning of ‘Those little dots’, when first confronted with
treasury accounts worked out in decimals

Prof Munro says . “The British war office has been headed
at imes by a philosopher or a journahst, the admuralty by a
merchant or a barrister, and the Board of Trade by a uniwversity
professor.” :

Itis pointed: out that *“a young officer will be refused his
promotion to Captain’s rank if he could not show some acquain-
tance with tactics from mlitary history, but the mimister for war
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may be a man of peace—we have had such—who regards all
soldiering with dishke and has abstained from getting to know
anything about 1t.

1 The system may not commend itself to the ignorant,
but experience has shown that there are certain advantages to
be derived from such a system. The first advantage 1s that two
of a trade seldom agree If both the mumster and his subor-
dinates had been experts, they would not have pulled on nicely.
Each would have been a critic ot the other. That would have
resulted in a lot of unpleasantness. Since under the English
system, the minister is merely an amateur and his subordinate
an expert, there 15 a greater possibility of thewr mutual co-
operation. While his subordinate puts before him all the relevant
facts and figures, the mimsters can dispose of the case according
to what seems to be desirable to the Minister concerned

2. Evenif a mimster 1s an expert, he cannot know all the
details regarding the different branches of his department. Thus,
the Principal of a College may be appointed as the minister of
education He may know something about College education,
but his knowledge of women-education or physical education or
technical education may be next to nothing. Hence, it is no use
having even an expert as a minister.

3. Mimisters hold office so long as they enjoy the con-
fidence of the House of Commons That means that their tenure
of office 1s not fixed They do not know as to how long they are
to act as the head of the department Under these circumstances,
no minister 15 prepared to bother himself about all the details of
his department The case 15 different with his subordinates.
The latter know that they will keep on working 1n their depart-
ment unmindful of the changes in the ministries. Since they
know that they have to work for their whole Iife in their depart-

ment, they can afford to know all the intricacies of their
departments

4. Moreover, a minister can be transferred from one
Department to another Thus, Sir Samuel Hoare was at one
time the Foreign Secretary. Later on, he became the Secre-
tary of State for India and was responsible for passing the
Government of India Act, 1935.. When the war broke out in
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1939, he was the Home Secretary Similarly, Sir John Simon
has acted as the Foreign Secretary, the Home Secretary, the
Chancellor of the Exchequer and Lord Chancellor on
different occasions. Lord Halifax who was the Governor
General of India, was made the Foreign Secretary and later on
apponted as the British Ambassador i the U S. A. The
same was the case with Winston Churchill He has also held
offices in different departments Sir Stafford Cripps and Dr.
Dalton have also held different portfolios Under these cir-
cumstances, 1t is not possible for any individual to master all
the facts of his department. No wonder that the munisters
prefer to be amateurs rather than become experts mn their
own hine

(5) The function of a minister 1s not merely to act as the
head of his department. He must take interest in the party
mtrigues so that his own position may remain safe He must
keep himself in touch with the electorate which elected him
and visit his constituency and oblige the voters. He must work
1n connection with the election-campaign of his party in different
areas so that his par.y may remain stiong. He must be ready
to answer the different questions put to hium 1n the House of
Commons. And besides all this, he must attend to the work
of his department Since the ministers are ordinary human

bemgs, nobody will expect them w be experts in their
departments.

%

(6) If the mimsters were experts in their own line, they
will not be able to perform thewr duties efficiently The reason
18 that experts are usually static and cannot be expected to be
quick-witted as required by the Parhamentary Lfe The
ministers are expected to be possessed of a lot of common-sense
so that they may do well in the Parliament where the real battle
1s to be fought Itis to be remembered that if the ministers
fas] 1n the House of Commons to stand the attack of the
Opposition, they have to resign Hence, they must be careful
about those qualities which make them better debaters

(7) Itissaid thatan expert 1s one who knows everything
about something but not something about everything The
result 15 thatif an expert becomes a mnister, he may care for
the 1nterests of his own department and forget altogether the
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interests of other departments But a minister must take into
account the 1interests of other departments also. He may be the
Minister of War, but he must have at heart the interests of
others also, Though Mimster of Agriculture, he must save
others besides the landowners Hence, he need not be an expert.

Under this system, we have the combination of the ama-
teurs and the experts. To quote Prof Munro, “Both are essen-
tial, ope of them to make a Government popular , the other to
make 1t efficient. And the test of a good Government 1s 1ts
successful combination of democracy with efficiency ” The
ministers know what the people want and that can be done
efficiently by their expert subordinates.

Q. 49 “In the English Government, there is an
ideal combination of the expert and lay
elements”. Discuss.

Ans Please refer to Q 48.
Q. 50. Discuss the position of the Civil Service in
England.

Ans. The importance of the permanent Civil Service is
due to the fact that the ministers have to depend upon them for
carrying out their policy. As a matter of fact, it 1s the civil
servants who help the munisters to formulate their policy by
providing them with facts and figures  When that has been
done, it rests with them to work out the policy.

Sir Warren Fisher brought out the position of the cuwil
servants in 1929 in these words ©+ “Determination of policy 15
the function of mimsters, and once a policy is determined,
it is the unquestioned and unquestionable business of the
civil servants tostrive to carry out that policy with precisely
the same good-will whether he agrees with it or not. Thatis
axtomatic and will never be in dispute. At the same time,
it is the traditional duty of civil servants, while decisions are
formulated, to make available to their poliical chiefs all the
information and experience at their disposal, and to do this
without fear or favour, irrespective of whether the advice thus
tendered may be in accord or not with the nmnister’s imtial
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view. The presentation to the munister of relevant facts, the
ascertainment and marshalling of which may often call into
play the whole orgamisation of the department, demands of the
civil servant the greatest care. The presentation of inference
from the facts equally demands from him all the wisdom and
all the detachment he can command * It 1s clear that the
munisters cannot accomplish anything substantial without the
help and co-operation of the civil servants

In the first half of the 19th century, the civil servants were
recruited by a process of nomination The system was thoroughly
undesirable and consequently, following the example of the
English East India Company, the system of competitive exami-
nations was recommended 1n 1854 By an Order-in-Council
of 1855, a Civil Service Commission of the members was 1nsti-
tuted and this body was to conduct examinations In 1870,
Gladstone made open competitive examinations obligatory
practically throughout the Civil Service

The system of examinations in England differs from that
inU S A While 1n America, an attempt1s made to test the
professional or technical efficiency of the candidates for a parti-
cular job, the English system aims at finding out the general
ability of the candidates The object 1s merely to find out
the general level of intelhgence of the candidates The syst:m
of interviews also helps to judge the personality of the candi-
dates The great virtue of the system is that with a hittle training,
the civil servants can fit 1n any department It is easy to transfer
them from one department to another Experience shows that
the selected candidates do their work efficiently This system
has also attracted the best type of the graduates to the Civil
Service

The constitutional position of the civil servants 1s that they
are appointed by the Crown and hold office during the pleasure
of the Crown They can be dismissed at any time But as a
matter of fact, once a person has been appointed, he holds
office till 60 and can only be dismissed on account of
mnefficiency Promotions are made on the basis of seniority,

efliciency, approved service, etc. While promotions are made 1n
the lower grades on the basis of departmental examinations, 1n
the case of higher grades, selections are made by the heads of

~
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the departments on the basis of service-recoads. The givil
servants are purely non-political 1n character. They cannot join
any political party and should not do anything which shows
ther allegiance or affihation to any political party. They should
act in a non-partisan manner It is for this rcason that they
go on 1n their departments, while mimstries keep on changing.
It1s their duty to carry out the policy of the government
i power. It matters httle whether they approve of the
policy or not. Their duty 1s merely to carry out that policy
for which the responsibility lies on the shoulders of the mmmisters,
If they have to be true to their job, they must not bring 1n
their prejudices while performing their duties.

Formerly, they were not allowed to vote in the Parla-
mentary elections. But now the right of vote has been given
to them. But they must vote 1n such a way that their partisan
character 15 not known. It 15 rightly ponted out that a civl
servant should merely watch the ude of political life and should
not dip into 1t himself. A civil servant cannot be a member of

the House of Commons, If he wants to be M. P.,, he must
resign his job.

A civil servant is not in the public eye as the ministers are.
It is the mimisters and not the civil servants who arc responsible
for whatever happens 1n their departments.  The convention 18
that the cwil servants are neither to be praised nor condemned
in parllament It is their political chiefs, i.e , the mimsters, who

must takc.all the ciedit or the blame for whatever 1s donc
by the cwil servants,

Broadly speaking, the English Civil Service consists of
three classes  About 3,30,000 persons are cmployed in in-
dustrial estabhlishments such as th: Arsenal, Post Office and
the Dockyards, Thewr work 1s merely techmical and of a
routinc nature The seccond class consists of 70,000 clerical
officials. Their work 15 also of a routine nature. The third
class consists of about 16,000 exccutive officials, 2,500 in-
spectors and 7,000 professional, tcéhmical and scientific
worhers  As a matter of fact, 1t 15 the persons of the third
class who help m the formation of the policy. The high
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class officials are consulted by the amateur mimsters who
ordinarily follow their advice

The critics have poin’ed out the following defects in the
present system —

1. The system of examinations 1s faulty because too
much emphasis 1s laid on the classes The result 1s that the
graduates of the Umwversities of Oxford and Cambridge are
put 1n a place of advantage

2 All the high posts are reserved for the sons of rich
people The reason is that very high academic qualfications
are required from the candidates and 1t 1s only the rich who
can give that lugh education to their children Since the poor

cannot afford that, they are deprived of any chance of occupy-
ing high offices.

3. The method of promotion is too mechanical and leaves
no room for the encouragement of deserving civil servants

4 Prof Lask: says that the nation cannot make the best
use of 1ts officials by giving the deserving persons the highest
posts because the grades of the Givil Services are very rigid.

5 The civil servants have not shown the energy and mmitia-
tive which are required for tackling the modern problemsgThey
are slow 1n their work and follow the old traditions Prof
Lask: refers to this fact in the following words . “Innovation
on the grand scale, utter frankness, relentless attack upon obs-
tructive 1nterests, rapid adapcation to the wholly unexpected,
the ruthless rejection of the men who do not rise to the occasion,
these are the quahties for which war calls m officials , and they

are pieity exactly the qualities against which the main genius
of our Cavil Service has been directed

- 6. Another charge against the Civil Service is that it 1s
growing 1nto a great bureaucrative machine. The result is that
the munisters merely follow the advice of their departments
Prof. Ramsay Muir says that the minister “will, in minety-mine
cases out of a hundred, simply accepted thewr view, and sign his
name on the dotted hine On the whole, the policy of the
‘Office’ will nearly always prevail , its powers of quet
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persistence and of quiet obstruction, and 1ts command of all the
facts, are iwrresistible eacept to 2 man of commanding power.”’
P gp

Q 51. “The minister is a tool or a rubber stamp
in the hands of the permanent official”
Discuss. |,

Ans This statement emphasises the important part
played by the British burecaucracy in the adminisiration of
the country. It 1s well-known that the mumsters 1n England
are amateurs They are not the masiers of details of the
departments of which they are the heads. The reasons for
this are well-known. The munisters ar¢ not the permanent
heads of the department According to Munro, “Cabineis and
Parhaments come and go, but hike Tennyson’s brook the
permanent stafl keeps placidly on 1is way” If the mimsters
do not know all about thewr departments, the civil servants
working under them know all about the,r departments The
ministers can always depend upon them for any information
they requited. Modern life has become very complicated and
consequently a lot 1s expected to be done within a short time.
It1s this force of circumstances that makes the busy mimster
depfhdent on the informations supplied to him by his sub-
ordinates. Herein lies the danger of the mmisters being
unduly mfluenced by the opinions of his subordinates Some
ministers may merely sign on the dotted lne.

While the sigmficance of the part played by the avil
servants cannot be denied, 1t is wrong to maintain that the
ministers are merely tools in the hands of the permanent
officials. It need not be emphasised that the ministers are
public-men and as such have to follow those pohcies which
the public demands and not what is dictated by tbeir sub-
ordinates The subordinates also know that the policy-
making 1s the function of the minister and their work 1s merely
to carry out the same 1n an effictent manner. By no strech
of imagination can they be said to dictate the policy of the

é\/hr]ﬁsters Of course, Mimisters depend wupon them a good
eal.
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CHAPTER III
THE LEGISLATURE IN ENGLAND

=°Q. 52. Discuss the composition and powers of the
House of Lords?

Ans. Itis genecrally stated that the House of Lordsis a
hereditary house. But this 1s not stuctly true. Although most of
the members of the House of Lords are hereditary, there are
others who do not belong to that category This will be clear
from the following explanation of the composition of the House
of Lords —

1. The first category consists of the hereditary peers
Those are the peers of Eoagland created before 1707, peers of
Great Britain created before 1801, and the peers of the United
Kingdom created thereafter. It 1s to be noted that the King has
the power to create an unlimited number of hereditary peers on
the recommendation of the Prime Minister An evamination of
the list of the pzers shows that most of the pesrs have been
created by this method and that too in recent times

2. The Act of Umon between England and Scotland
(1707) authorised the old Scottish peers to send 16 members to
the House of Lords These persons are neither hereditary
nor Jlecied for life They are elected only for a session of the
Parhament.

3 The Act of Union between England and Ireland (1800)
authorised the o'd Inish peers to send 28 peers to the House of
Lords. Unlike Scotland, the Irish peers were elected for life.
But the things changed  after the creation of the Irish Free
State. Although the sitting members were not disturbed, the
vacancies after the death of the old peers are not filled. The

result 1s that after the lapse of some more time, the Irish peers
will disappear from the House of Lords.

4 There are 26 spirstual peers, These are a relics of the
umportant position once occupied by the clergymen 1n the House
of Lords These persons are neither hereditary nor for life or a
session  These are ex-officio members So long as a particular
person occupies a particular position in the Church, he sits also
mm the House of Loids As soon as he vacates the office, he loses
Ins scat also, The Archbishops of Canterbury and York and the
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Bishops of London, Durham and Winchester have their seats in
the House of Lords The rest of the scats are distributed among
the other bishops on the basis of semornty n office.

5 Last, but notleast, are the seven Law-Lords These
persons are appownted for Iife The object of appointing these
Lords of Appeal 1s to perform cfficiently the judicial functions of
the House of Lords. If the House of Lords 1sto act as the
highest Court of Appeal for Great Britain and North Ireland,
there must be persons who possess the highest judicial
quahfications Thus, these seven law-lords are appointed for hfe
on account of theirr distinguished legal knowledge.

Powers of the House of Lords

1 The House of Loids has two kinds of powers - judicial
and legislative. Unlike other second Chambers, the House of
Lords exercise powers of original jurisdiction and also appellate
powers The House can try peers for treason or felony. An
attempt 15 being made to take away this power In cases of
impeachment, the members of the House of Commons impeach
a person before the House of Lords. But it 1s to be noted that

powers of onginal jurisdiction of the House of Lords do not
possess any sigmficance

2. As already pointed out, the House of Lords 1s the
highest Court of Appeal for Great Britain and Northern Ireland
Although all the peers have the right to sit in the House of
Lords when 1t hears cases of appeal, the convention 1s that
only the seven law-lords with Lord Chancellor should sit at
that time. Convention is obeyed because in case of its viola-
tion, there may bea demand to take away this power from
the hands of the House of Lords. If the House of Lordsis
to act as the highest Court of Appeal, it must have among 1ts

members, persons who are great legal luminaries and can do
Justice to the work entrusted to them

Legislative Powers

As regards the legislative powers, the House of Lords
had co-ordinate power with the House of Commons before
1911 The only difference was that the money bills could |
onginate only in the House of Commons. Otherwise, an
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ordinary bill could be introduced either in the House of Lords
or the House of Commons The consent of both the Houses
was necessary to pass a bill. The House of Lords could
amend or reject not only the ordinary public bills but also the
money bills It 15 true that ordinarily, the House of Lords
did not reject the money bills, but there was nothing in law
to check 1t 1f it was determined to use this power Thus, 1t
was that the Paper Duties Bill of 1860 was rejected by the
House of Lords  Similarly, the Budget of 1909 was rejected by
the House of Lords.

Changes made by Act of 1911

But things have changed after the passing of the Parha-
ment Act of 1911 The new Act provides that money bills
are to originate n the House of Commons as before. But
if the House of Commons passes a money bill and sends 1t on
to the House of Lords, 1t 1s considered to have been passed
after a month whether the House of Lords approves of it or
not, Thus, 1t 15 clear that the House of Lords has been
completely deprived of all its control over the money bills,
The Act defines a money bill as one which the Speaker certifies
to be a money hill

As regards the ordinary public bills, if the House of
Commons ‘passes 1t 1n three consecutive sesstons and the years
intervenes between the second reading in the first session and
the third reading 1n third session, the bill is considered to have
been passed, whether the House of Lords approves of 1t or not.
Thus, a bill can be passed even without the consent of the
House of Lords if the House of Commons 1s determined to
get 1t done

The Iife of the House of Commons was reduced from 7 to 5
years It was laid down that any bill which aimed at increas-
ing, 1t must be passed with the consent of the House of Lords.

The question arises whether the Act of 1911 has weakened
the powers of the House of Lords or not, and if so, to what
extent There is no doubt that Jegally speaking, the House of
Lords stands nowhere in the matter of money bills. Tt is simply
ignored. This 15 evidently due to the fact that the popular
House must have control over the purpose.

[
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So far as the ordinary bills are concerned, the powers of
the House of Lords are still substantial It is not denied that
the members of the House of Commons can pass any measuic
1z the teeth of the House of Lords  But the question 1s whether
the members of the House of Commons would like to follow
this course or not  Pracucal politics shows that they will not
The reason 15 obvious. If the members of the House of
Commons alienate the sympathics of the House of Loids, the
latter may reject every measure of the Lower House. That
will be hardly desirable It s more poliic to keep the Upper
House 1in good humour It 15 beder to give up a particular
measure in defecence o the wishes of the Upper House. It 1s
possible that on another occasion the Upper House may also
let a2 measure of the Lower House pass. The two Houses can
work only in an atmosphere of give-and-tahe, Moreover, 1t 15
not possible for the House of Commors to pass every bill three
times. There 1s alteady a great rush of work 1n the Lower House
and consequently, many devices have to bz res.ored to or cope
with the problem  Under these circumsiances, 1t 1s not possible
for the Lower House to alienate the Uppzr House This is borne
out by the fact that although the Act was passed 1n 1911,
only two laws weie passed by following this exiraordinary
procedure Those iwo laws were the Irish Home Rule Act of
1914, and the Welsh Church Act of 1914 I¢ 1s also to be noted
tha. the procedure prescribad 1 he Aci of 1911, cannot be
made use of in emergency legislanon Where the remedy requi-
red 1s 1mmediate, 1. 15 cafficul. t0 wai for one year.

Criticism.

1. The House of Losds has been the subject
of adverse criticism on all sides. It is pointed out that 1t 15 both
superfluous and a nuisance. When ihe Conservative Partyis
in power in the House of Commons, the House of Lords
merely dittos every bill that comes from the House of Commons
It ssmply does not question whecher those bills are useful or
not. The result 1s that the House of Lords btcomes superfluous
under these circumstances On the other hand, when the
Labour Party 1s supreme 1n the Lower House, every bill 1ntro-
duced by the ministry 1s adverscly criticised and an attempt 15
made to nullify the mimstry. It 1s irue that the latter does not
resign even when the House of Lords does not approve of a
measure 1ntroduced by the munistry, bu. the fact remains that

-~



THE LEGISLATUR IN ENGLAND 207

this act of the Housz of Lords has its nwsance value The
Government cannot implement its policy because it cannot
get those bills passed which it considers desirable The Labour
Party was <o much disgusted with the attitude of the House
of Lords that it declared 1ts intention to abolish the Upper
House in 1934 in the following words . “The Labour Party,
given a majority, would interpret the mandate as conferring
upon 1t the rnight, particularly if the House of Lords seeks to
wreck 1ts essentatl measures, forthwith to the abolition of that
Chamber ”

2. Prof Ramsay Muir describes the House of Lords as ‘““the
fortress of Wealth ” Itis not representative of the different
clements 1n the society It merely represents the plutocracy
1 ¢, financiers, mdustrial magnates, company directors, etc.
Labour, trade-unions, education, art, science and women do
not fixed any representation in that House

3 Prof Laskiiefers to the class-bias of the House of Lords
in the following words “The House of Losds 18 not an impar-
ual and objective body which takes an independent and
detached view of the public opmion it encounters Its composi-
tion makes 1t, and it intended 10 make 1t, a fundamental part of
the instiutional sirategy of the Right I.isintended to see.
as Lord Balfour once put 1t, that m office or out of i, the
Conservative party is permanently in power ** It is to be noted
that an overwhelming majonity of 1ts members are Conserva-
tives and the new additions from the Labour Pariy do not
meterially count in 1ts working

4 Siudney and Beatrice Webb condemned the House of
Loids m these words *“Its decisions are wvitated by its
composition, 1t 1s the worst representative assembly in which
no member of the manual working class, or of the freat classes
of shopkeepers, clerks and teachers . none of the half of all the
citizens who are of the female sex, and practically nonc of
rehiglous conformity or art, science and hiterature.”

5 Cutics point out that the hereditary House of Lords is
an anachromsm in the modern days of democracy As it seems
odd to talk of hereditary mathematicians, doctors, lawyers or
hstorians, so 1t looks suange to speak of the hereditary. members
who legislate for the whole ot the Briish Empire Such a
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thing 15 not m accordance with the spirit of the times and hence
must be either mended or ended.

6 Another complamt against the House 1s that most of its
members are absolutely careless regarding the performance of
therr duties Out of a total of 729 mzmbers in 1938, 1t was cal-
culated that 371 never spoke even onc: 1n any debate from 1919
to 1931, 111 never voted n a single decision and the average
number of peers taking part m a decision was 83. Generally,
about 40 to 50 members participate 1n the deliberations of the
House It 1s pointed out that there are a few hundred members
who may never have entered even once i Iife 1n the House of
Lords They may be busy in hunting foxes with the help of
therr dogs Hence, there 1s a strong demand either to end the
House or to mend 1t 1n such a way as to mect the needs of the
times

Usefulness of House of Lords.

1 If there are certain short-comings in the House of Lords,
it has also certam relieving features of 1ts own It s true that
very few members attend 1ts meetings. But 1t cannot be demed
that those who participate 1n 1ts discussions, are possessed of a
Iot of experience and knowledge The resultis that they can
talk with authority Hence, the members of the House of
Lords make a real contribution to legislation itself.

2 Itisto be noted that the debates 10 the House of Lords
are of a very hgh standaid and this 1s particularly so on
questions of foreign pohcy. Moreover, there 1s more time for
a thorough and leisurely discussion of the subject 1n hand.
The hurry which 1s to be witnessed 1n the House of Commons,
is absent from the House of Lords Unlike the Lower House,
the members of the House of Lords can arrange thewr debates

among themselves. There 1s no Speaker to put restrictions on
the liberty of the members to speak.

3. The members of the House of Lords perform a very
useful function in the matter of private bills While the
members of the Lower House are over-worked and have no
lesure from thewr Parliamentary or personal preoccupations,
the Lords are willing to takea day off to wisit a locahty in
. order to report on a particular private hill. In view of thewr

1
i
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services in this field, it has been maintained that some other
substitute to do this work of the House of Lords shall have to be
found 1n case the House of Lords 1s abolished

4. The House of Lords 1s also a2 delaying Chamber. By
refusing to pass a particular bill, 1t can give some time to the
public opinion to express 1itself on the same. “Time reveals
defects, new points of views develop, grievances change, people
want more or less drastic provisions.” Hence, the House of

Lords performs a useful service by delaying the passage of the
balls.

5. The House of Lords is also a “reservoir of ministers.” It
can supply some of the mimsters. Experience shows that it
is not always easy for 2 mmmster to do the work of the depart-
ment and also attend to his dutjes 1n the House of Commons.
Hence, 1t 1s found convenient to take a few mmsters from
the House of Lords This 1s"so particularly 1n the case of
foreign affaws. If the minister for foreign affairs belongs to the
Upper House, he 1s not under any obligation to explain to his
constituents all the secrets of his own department The Act of
1937 provides that there must be at least two Cabinet Ministers
of the highest rank from the House of Lords Salisbury had 1n
his Cabinet 13 peers, Balfour 8 and Chamberlain 6 1n 1937

Prof Laski sums up his remarks on the House of Lords
in these words *© “For normal purposes, there, the House of
Lords 1s a body of less than fifty members. There is no doubt
that, as such a body, and in quet times, 1t possesses great
merits  It. mamn debates are likely to be conducted, on either
side by statesmen of standing and experience, with occasional
interjections from representative Churchmen or an emnent
law-lords  It1s a leisurely Chamber ; and 1n quiet time again,
it can scrutimze with a leisured efficiency the bills sent up to
it from the House of Commons. It can rawse, also, large

public questions which the government of the day does not
believe to be ripe for legislation >

Y

Q. 53. ‘‘After the Parliament Act of 1911 the

House of Lords is a mere shadow of its
former self.”” Discuss.
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Ans. Tlease refer to Q 52.

Q 54. “The House of Lords is not only a Second -
but a Secondary Chamber.”” Explain.

Ans Please refer to Q 52.

Q 55. The House of_—iords should be ended or
mended ”’ Discuss.
Ans Please refer to Q 52

£="Q.56 Compare the House of Lords with the
American Senate

Ans. There 1s a world of difference batween the House of
Lords and the American Senate The former is onc of the
weakest second Chamber and the latter is the strongest
Chamber sn the world

Most of the mzambers of the House of Lords are hereditary
This weakens the position of che House of Lords There 1s no
public backing The mzmbers of the American Senate are
elected by the p=ople d.cctly As such, they enjoy the
confidence and backing of th: people in thewr deliberations
and decisions.

In the field of legislation, the positition of House of the Lords
has become every weak afte. the pass'ng of the Parliament Act
of 1911 It has practically no conirol over Money Bulls.
After a Money Bill has been passed by the House of Commons,
1t 15 sent to the House of Lords The House of Lords can sit
on 1t for a month and nothing more It has no right to change
the Money Bill. Asregards the ordinary alls, a ill can be
passed even in the teeth of opposition of the House of
Lords if th2 same bill is passed in three consecutive sessions -
and one year passes becween the second reading of the first
session and the third reading 1n the third sess.on In the case of
the Amencan Senate, 1t has substantial control over Money
Bills It can transform them in any way 1t pleases The
only limitation 1s that Money Bills cannot originate in the
Senate  As regards ordinary bills, the Senate has equal power.
with the House of Representatives On the whole, 1t 15
stronger House than the House of Representatives. It has been
rightly said that if a pecson 1s given a choice, he would prefer



THE LEGISLATURE IN ENGLAND 211

to sit in the Senate rather than to sit in the House of
Representatives. The case 1s absolutely different with the
House of Lords All briliant Enghshmen would prefer to sit
in the House of Commons and not in the House of Lords.

Both the American Senate and the House of Lords
possess judicial powers, but the House of Lords has more
powers than the Senate. Both can hear impeachments But
the House of Lords 1s also the highest Court of Appeal for
England That 1s not the case with the American Senate

The American Senate enjoys certain executive PpOWeTrS.
It can ratifv treatites It can disapprove the appointments
made by the President However, such powers are not possessed
by the House of Lords

The House of Lords 1s not only a second Chamber, but
also a secondary Chamber  On the other hand, the American
‘Senate 1s a very vigorous Chamber having more powers and
authority than the House of Representatives

]

£=>Q. 57 Write a critical note on the position of the
Lord Chancellor in England
Ans The office of Lord Chancellor 1s a very old one.
It can be traced to the 'reign of Edward, the Confessor. He
1s a member of the Cabinet and also a member of the
Privy Council. As 1ts functions are essentially legal, he
must be a member of the bar He 1s also a K. C. or King’s
Counsel
Lord Chancellor is the chairman of the House of Lords.
But his position 1s different from that of the Speaker of the
House of Commons He is a party-man He takes part in the
debates. He does not possess the same powers for maintamnmng °
order and controlling the course of debates in the House of
Lords as the Speaker does in the House of Commons. Whenever
there 1s any controversy on any point, the House decides itself
and not the Lord Chancellor
Lord Chancellor 1s the chief legal advisor of the Crown.
He is assisted 1n his work by the Attorney-General and the
Solicitor-General. He reads the speech at the opening of the
Parliament if the King is absent.

Lord Chancellor is the lhighest judicial officer in the
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country. In this capacity, he makes all important appoint-
ments to judicial offices He 1s one of the judges of the |
Supreme Court He 1s the President of the High Court of
Justice Hes the President of the Chancery Division and
the Court of Appeal He nominates the judges of the High
Court, County Court judges and Justices of the Peace

His office carries a good salary As a judge, he gets
£ 6,000 per annum As the Chairman of the House of Lords,

he gets another § 4,000 per annum. He is entitled to a pension
of £ 5,000 per annum.

=" Q 58. ]?iscuss the position of the English Spea-
er.

Ans The Speaker of the House of Commons occupies a
umque position in English society. Although he 1s elected on
party lines, he becomes a no-party man after his election and
stops attending the meetings of his own party. He does not
participate 1n the pohitics of the country. He remains above
the storm and stress of the party intrigues and deals with all

the members of the House of Commons 1n a dispassionate and
impartial manner

If the Speaker rises above party-politics, he gets his compen-
sation for the same. Once he 1s elected Speaker, he 1s allowed to
carry on as long as he hikes Itishis own discretion whether he
will like to continue or not But so long as he wishes to occupy
the chair, he will be re-elected the Speaker It is absolutely
immaterial, which party-majority was responsible for his election
as Speaker at the beginming But once he 1s elected, he is
re-clected whether the original party commands a majority 1n
in the House or not

The convention 1s that once a Speaker has been elected,
there 15 no election from his constituency. He 1s always returned
unopposed. The reason is obvious Since the Speaker has
given up his party, there 1s no chance of his election on an
independent ticket. As a matter of fact, the people of his
constituency regard 1t as a matter of pride that they have
the honour to have the Speaker as their representative 1n
the House. But in 1935, the Labour Party violated this conven-
tion. Since the old Speaker was helped by the Conservative and
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Liberal Parties, he was re-elected from his constituency. Thus,
the attempt to break the convention failed The contention ot
the Labour Party was that since the constituency from
which the Speaker was returned, had no election so long as he
chose to continue as Speaker, the result was that the constituen-
cy was virtnally disfranchised It was suggested that the Spcaker
should be given a fictiious constituency and if the fiction

was cisliked, he should be taken to sit in the Parhament without
a constituency

It 1s suggested that the candidate for the Speakership
should not be aleading member of the party He should be
a colourless man He should be one who ‘knows nothing
and whom nobody knows” He should be an obscure back-
bencher. Gladstone said 1n 1871 “It would not be wise or
allowable to propose any candidate taken from the Treasury
Benches ; upon these grounds espscially, that 1t would be
difficult, at any rate at present, to rehieve any such persons
from the suspicion of partiality , that precedent does not run
in this direction , and that a resort to such a measure, In
critical times, would not bz without a tendency to lower the
digmty of the chair by giving rise to a suspiclon that the
disposal of 1t had been made use of to serve the purpose
of the Government” The Laberal Party put down its own
point of view in these words 1n 1895 *“*A great desire had
been expressed on both sides of the House that Mr Camp-
bell-Bannerman who 1s umversally popular should be nomi-
nated, but the Cabinetfelt that there were great objections
on principle to taking a principal member of their own body
and placing him 1n the chair, thus making the speakership

a purely party-appomntment, a practice which has had such an
evil result in the United States,”

The qualities requiced of a Speaker are really not very
high Sogreat is the presige of lis office and so careful
are all the parties to mamtain his independence and autho-
rity, that any reasonable man can make a success of the
office Lord Rosecbury remarked thus on this point : “There
1s much exaggeration about the attainments requisite for a
Speaker.  All speakers are mghly successful, all speakers are
deeply regretted, and are generally announced to be irre-
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placable. But a Speaker is soon found, and found out invari-
ably, among the mediocrities of the House.”
His Powers.

1. The Speaker does not possess very many powers. He
is the President of the House of Commons and as such s
entrusted with the duty of conducting the business of the
House. It 1s he who recogmses members and decides as to
who will speak next When one member has finmshed his
speech, no other member 15 allowed to speak unless the Speaker
allows him to do so.

2. Whenever there 1s any controversy rcgarding any
matter among the members 1t 15 the Speaker who gives the
ruling According to a rule of 1604, “If any doubt arises upon
a bill, the Speaker 1s to explain but not to sway the House with
agreement or dispute.” Whenever the precedents are not clear,
the Speaker leaves the matter to the House. But the ordi-
nary 1nterpretation of the rules and customs of the House
1s the function of the Speaker himself and he does not allow
debate or criticism of his decision excepton a formal motion
If a member raises a point of order, the Speaker has to give his
decision. He may permit questions to clucidate the point but
he allows no discussion

3. Ordinanly, the Speaker does no exercise his right of
vote It is only when the House 1s equally divided that the
Speaker excrcises his casting vote He does not participate
in the discussions His function is merely to conduct the
proceedings impartially  His greatest virtue 1s that he should
not open his mouth, although his name is the Speaker.

4. The Parliament Act of 1911 has added to the powers
pf the Speaker. According to this Act, it is the Speaker who
1s to certify whether a particular bill 13 2 money bill or not.
Itis his discretion which decides asto whether a hill is an
ordinary bill or 2 money il When we keep in miund the
fact that the House of Lords hasno control over the money
bills and when a bill 15 declared to be a money hill, that
takes away the control of the House ot Lords, 1t becomes
clear that the power of certification given to the Speaker is
very important. A bill may be a money hill or not, but



'

THE LEGISLATURE IN ENGLAND 215

if the Speaker certifies that 1t i1s a money bill, 1t becomes
a money bill Theoretically speaking, an objection may be
raised to this power of the Speaker But-the impartiality
with which the speakers have been carrying on their job, need
not create any fears The Speaker 1s <o honourable a person
that he will not declare a particular bill to be a money bill
sumply for the sake of pleasing a particular party Moreover,
the Speaker always acts according to the precedents set up by
his predecessors Hence theie 1s no ground for any fears

5. The Act of 1911 also prowvides that in the case of
ordinary bills which have been. passed by the House of Commons
m three sessions, 1tis the Speaker who has to recommend as

to which changes or alterations on the ground of the lapse of
one year have become necessary.

Dr Jenning sums up his remarks on the English Speaker
i these words “It 1s impossible, however, to indicate by
an enumeration of powers and immunities the prestige which
the Speaker enjoys Psychological influences can never be
adequately explained in writing  Express rules, long customs,
anctent ceremomial and delhiberate policy combined to give him
an actual authority which none of these alone could confer
Tradition and deliberation combine to confer on the person

who sits 1n the chair a dignity and authority which could hardly
be surpassed.”

Cemparsion of Englxsh and Amerlcan Speakers,

Tt 1s desirable to compare the Speaker of the House of
Commons with the Speaker of the House of Representatives
inthe U S A Unlhke the English Speaker, the Speaker of
U S A isalways a party-man  He 15 elected on party-lines
and always 1emains a party-man As a matter of fact, he
occupies the seme position 1n the House of Representatives as
the Prime Mimster o: England does 1n the House ot Commons.
The American Speaker 15 the leader of the party in the House
of Representatives  Sometimes he leaves the chair to partici-
pate 1n the discussions He votes with his party  He favours
his party in every possible way In other words, he 1s absolutely
a party-man  As such, he does not enjoy the respect which the
English Speaker enjoys, He 1s opposed at the time of the
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general elections. There is not and could not be any con-
vention regarding the re-election of the Speaker He does
pothing to earn that privilege. Every time a mew General
Election takes place, there 1s the election of a new Speaker.
The party that has a majority 1n the House of Representatives
gets 1ts nominee elected TUnlike the English Speaker, the
American Speaker gets no pension  Before 1910, the American
Speaker had the power to appomnt all the members of the
Committees of the House of Representatives That gave him
almost dictatorial powers But the power was taken away
in that year But in spite of that, the American Speaker
exercises a tremendous 1nfluence in  the House of Representa-
tives

The things are different in India No convention is
finally established 1n this country. The reason 1s that our
country 1s passing through a transitional stage. We just
won our battle of independence

In the case of the Central Assembly, V J. Patel followed
the British practice  Although he was elected on the Congress
ticket, he started acting 1in an independent manner after his
election He tried to act in an impartial manner The
result was that on the occasion of the next General Elections
ke was returned unopposed to the Assembly and also re-elected
as the Speaker unammously. But this convention was violated
by Sir Shanmukham Chetty Although he was a Congressite,
he became the hench-man of Lord Wellingdon. Since he
favoured the Government in every possible way, he was defeated
1n the next general elections

As regards the states, the Speakers have acted abso-
lutely on the party-lines. Even after their elections, they take
active part in the working of their party-politics They support
thewr party-action and in return, their parties back them in
the elections. Thus, it is clear that India on the whole
is following at present the American or the French system
and not the Enghsh practice. It is hoped that in the long

run, the English system will be followed because of 1ts inherent
virtues,
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£=>Q. 59. I?isccvits?s the process of law-making in Eng-
and ?

Ans. There are different kinds of bills and for each of
them, the procedure differs  Bills can be divided into two parts
viz,, public and private Public bills are those which affect
the genernl interests and are concerned with all the people
or a large portion of them  Private bills are those which relate
to the interests of some one locality or corporation, e.g., bills
for the authorisation or extension of rallway or permitting a
mumcipality to buy a gas work.

Public Bills \

Those public bills which are mtroduced by the ministry
ar¢ known as the Government Bills But some public bills
may be introduced by the private members also  As a matter
of fact, most of the public bills are 1ntroduced by the Govern-
ment and only a httle ttme 1s alloted for the discussion of
the public bills 1ntroduced by the private members

Five Stages

1 As regards the Government bills, there are five defimte
Stages through which the bl has to pass Asregards intro-
duction and first readings, 1t 1s purely formal. Either the
sponsor of the bill may read out the hill or the clerk of
the House may do the same It is only 1n the case of the
mos. important bills that brief speeches are made by the
mover and the opposer. Each 1s given only five minutes (ten
munutes’ rule),

2. After the first reading, the bill is printed and 1s ready
for the second reading which 1s the most important stage It s
to be noted that du~ing the second reading, only the fundamen-
tals or main principles of the bills are discussed. The Speakers
are not allowed to discuss the various clauses of the bill, L he
object of thys discussion 1s to find out as to what are the merizs
and demerns of the proposed legislation After the discussion,
voung takes place If the bill 1s approved, 1t goes to the Com-
mittee stage It 1s to be noted that 1n the case of the Govein-
ment Bills, there is no difficulty regading the approval of 1ts
principles because the Government has a majority 1n tne House
of Commons, Hence, all Government Bills can safely pass through
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the second reading. But that is not the case with the Public Bills
introduced by the private members of the House. The rate of
mortality is very high in the case of those bills. Unless the
Government approves of the bill  or 1s indifferent towards i,
there is no hope of 1ts passing

3 As regards the Committee stage, the bill is sent to a
specific Commutice for a thorough discussion  Since the number
of the members 1s small and its procedure 1s flesible, there 1s
an atmosphere for cool and calm dehiberation on the bill, Since
the bill 1510 charge of the mamster concerned and the Govern-
ment has a majority of its own in the Committice, 1t can be
seen that the commiitece sends the same report which is ap-
proved of by the mmmister-in-charge There i1s a complete over-
hauling of the bill in the Commuttee stage

« 4 If the bil s reported from the Commttec without

amendments, there 1s no report stage. But this seldom happens.
But when amendments are made in the bill by the Committee,
the bill 1s discussed clause by clause and further amendments
suggested It was settled in 1920 that amendments 1n the report
stage must be within the giound covered by the Commitee.

5 As regards the third reading, the bill 1s discussed clause
by clause There 1s a thorough discussion. Voting may have to
be resorted to dispose of every clause The Opposition does its
best to poimnt out the evils of the proposed legislation In this
atmosphere, the whole hill 1s passed.

When the Bill 1s introduced 1n the House of Commons and
passed by that House, 1t has to go to the House of Lords
and pass through once agamn all the five stages Unlessit s

passed by both the Houses and signed by the King, 1t does not
become an Act

The Parhiament Act of 1911 has made some changes :n the
existing system Before the passage of that momentous legisla-
tion, both the Houses had equal powers But the new Act has
stengthened the hands of the House of Commons in accordance
with the change of the times Itis provided that money hills
can be introduced in the House of Commons When the

ouse of Commons has approved of a money hill, 1t 1s to be sent



THE LEGISLATURE IN ENGLAND 219

to the House of Lords one month bzfore the end of the session.
Whether the Hous: of Lords approves of the money bill or not,
it becomes law It 1s to be noted that mon=y bills are dwcussed
not m any small Commitece but 1n the Commitee of the Whole
which consists of the whole of the House of Commons The only
difference 1s that the Spezaker does not presiderover ats
meeungs and the rules of procedurc are relaxed to facihitate
discussion

As regards the ordinary Public Bulls, if a bill 1s passed by
the House of Commons in three consecutive sesstons and one
year eclapses between the sccond reading mn the fust
session and the third reading in the third session, the billis
considercd to have Dbeen passed whether the House of Lords
approves of 1t or not. It 15 to be noted that although this cxtra-
ordimary procedure was laid down in 1911, the Enghshmen
have resorted toitonly in two or thece occasions Ordmarxly,
the two Houses know how to adjust things. The matters are
settled by a compromuse.

Private Member Bills

As regards the Public Bills introduced by the private mem-
bers, the Government fises only a few days for them Sometimes
the work of the Government may be so heavy that no time may
be allotted for the samc But ordinarily, the Government tries
to accommodate the ordinary membears Before the beginnming
of every scssion, theiprivate membees are allowed to send therr
bills to the House There 1s a sort of a lottery-system to find out
the order 1n which the bills are to bz introduced by the members
in the House The person whose name comes first has the
right to introduce the bill first of all.  The same procedure 1s
adopted for those whose names are second, third, etc, on the
Iist What actually happens 1s that the number of bills 1s very
large and the ume, being short, most of the bills are left
un-introduced. But these bills cannot be taken up in the next
session Those are merely cancelled and a new list has w0 be
prepared for the next session. It may happen that a person
may send his bill for different sessions and he may not get any
chance at all. It1s to be noted that while the other procedure
1s the same for these bills as for the government bills, there 15 a
great mortality of these bills 1n the second reading.
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Private Bills

There 15 a sperial procedure for the passing of the private
bills. As ponted out already, the object of a private il may
be to grant a pension or privilege to an individual But more
frequently, 1ts object 1s to empower a mumncipality or private
corporation to build or extend a railway, construct a tramway,
erect 2 gas plant, dig a canal, or cngage in some other
enterprise.

Every private bill has to go through the same five stages 1n
both Houses as any ordinary public bill But before a private
bill 1s mtroduced, certain prehminacies have to be performed A
petition with the bill must be sent to the Private Bill Office
of the Houses before the session commences, and the notice of
the petition must be given in the Gazette and the local news-
papers, to the treasury, Minmisiry of Health. and -the other
Government departments which mught be interested in that
bill The pettioner 1s required to prepare an estunate of the
costs and deposit a certain portion as a guarantee.

The petition 1s examined by the officers of the House
called the Examiners of Petiions for Private Bills Usually,
the two Houses appoint the same officers The petitioners have
to prove before the examimers that the Standing Orders have
been complied with If the examiners’ report is in the affirmative,
the bill 1s ready for introduction n either House If not, the
bill 1s refused to a Committee on Standing Orders If the
omission 1s excuse, the bill 1s taken or introduced Otherwse,
the bill 1s killed

By the time the session begins, a certain number of private
bills are ready for introduction At a jont conference of the
two Houses, 1t 15 decided as to 1in which order the bill is to be
introduced.

As usual, the furst reading 1s purely formal Thus, the
bill goes for the second reading If passed, the bill goes to
one of the Private Bill Commttees, with or without instruc-
tions A Private Bill Committee in the House of Commons
consists of 4 members but in the House of Lords, it consists of
5 members The number of the Private Bill Commuttees
depends upon the volume of the busmess to be disposed of in
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any particular sessiom. As a rule, each Committee receives
a considerable batch of bills. Since the inquiry in the Com-
muttee takes the character of a quasi-judicial proceeding, service
on a Committee which 1s compulsory under the rules, 15 a
heavy strain on the time and energy of the members They
do not find any compensation in the form of personal distinc-
tion

If a bill 1s not opposed, 1t goes straight to the Commuttee
on unopposed bills. This Committee examunes the clauses
of the bl and finally reports on the bill with or without
amendments The House rarely rejects the Report of the
Commuttee

If a bill is opposed by the parties concerned. and the peti-
tioner 1nsists on proceeding with the bill, the question 1s heard
before the Court of Referees In the House of Lords, the
question 1s heard before the Commuttee on Private Bills

The next proceeding takes place before one of the Private
Bill Committees Here the procedure 1s entirely judicial and
lawyers are employed to argue the casc on both sides The
first thing to be examined is the preamble which states the
object of the bill  If the Committee decides that the promoters
of the bill have failed to prove the desirability of the object set
forth, 1t reports against the bill and the bill 1s finished But
if the Commttee 1s satisfied with the preamble, the bill 1s exa-
mined clause by clause and evidence 1s recorded on every point
The Commttee has at 1ts disposal the reports of the varlous
department of the Government and sees to it that bill1s not
opposed to public policy The Committee also examines the
Government officials After that, the Committee submits its
report to the House Itisto be noted that the House passes the
bills 1n the same form 1n which those are reported by the Com-
mittees

Dr Ogg points out that the English system regarding the
Private Bills 1s much superior to the American system No
doubt, it burdens the members with a lot of exacting work, 1t
economises the time of both Houses.

In American, French and German legislatures private bulls
are treated in the same way as the ordinary public bills Any
member may mtroduce as many bills as he pleases. Those may
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mterfere with the consideration of other major pubhc measures
But there 18 no remedy agamnst this waste of public time
and energy.

Under the Enghsh system, private bills are kept entirely
outside the realm of party-politics Ministers have no respinsi-
bihity for them They do not take any partin them except
when their own departmeats are concerned or their evidence is
required. In the Parllament, the Conservative and the
Labourites do not oppose each other on the question whether a
particular railway will be allowed to extend 1ts scopz or not
Thece 15 a careful, dispassionate and non-partisan esamination
of every project

But 1ts great evil 1s that the msthod 1s expensive both for
the promoters and opponents of th: bills Fees are charged at
all the stages of the bill Barristers and solicitors have to be paid
huge sums of money The travelling expenses of the witnesses
have to be incurred It 1s stated that Birmingham spent
£ 44,750 1n 1892 1n promoting a single bill. Another defect 1s
the neglect of the public interests. It 1s pointed out that ‘the
public have no friend in this class of legislation.” But on

the whole, advantages out-balance the disadvantages and
that 1s why the system goes on

Provisional Orders

The system of provisional orders has been resorted to with
a view to avoid the great cos. involved 1n the passing of the
Private Bills In many cases, Parliament has granted to the
admimstrative departments the authority to grant special
powers to local bodies or private companies These “Orders”
of the Government departments become effective either
automatically without Parhamentacy sanction or after being
confirmed by Parliament

Persons or bodies desirous of getting a Provisional Order,
send an application to the department concerned The latte:
holds an inquiry into the merits of the application and hears
the petitioners and the opponents If the mimsiry decides that
the permussion be given, 1t issuesan “oider” A number of
such ‘‘orders” are put in the form of a public bill and
mtroduced by the minister concerned 1n Parhiament. The bill
goes through all the stages in both the Houses This new system
15 less expensive and consequently 1t 1s being resorted to.

— arn
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2= Q. 60 Explain the Committee-system in England.

Ans Itis admitted on all hands that the work of legis-
lation 11 modern times cannot be performed by Parliament all
alone Duifferent devices had to be found out to save the time
of Parliament and the Commuttee-system 1s one of them.

The Commuttee-system enables the Parhament to dispose
of more bills in a short ime  Since the spade work 1s fimshed.
m the Committee stage. the bill can be passed through the
Houses easily. Because of the small size of the Committee,
there 15 better atmosphere for a thorough discuscton of the bill
in the Committee. Moreover, the rules of procedure in the
Commuttee are not so rigid as in the Houses 2nd consequently
there can| be better discussion than in the open session
of the House Since the proceedings of the Committees are
secret, the Government may be prepared to accept and n-
corporate the point of view of the Opposition.

1 There are five types of Commuttees m England. The
first type consists of the Standing Commuttees on Public Bills
These are five 1 number and one of them 1s concerned with
the Scottish affairs. These Standing Commuttees are appointed
at the beginming of everv session and last for that scssion only
The maximum number of members of a Standing Commuttee
15 50 and 30 1s mimmum Each Commmttee 1s authorised to
co-opt add;tional members whose number varies from 15 to 25
These additional members are those who are experts in the
line or possess some spectal knowledge about the subject in
question  The Public Bills are sent to the various Commuttees
concerned. The Committee of Selection nominates a pancl
of Chairmen conwusting of 8 to 12 members Usually, the
supporters of the Government are chosen as the Chairmen

of the Standing Comnuttees because they have a majority n
each Commuttee

2 The House also appoints Select Commuittees to report
on certain measures The mnumber of Select Committees
depends upon the number of the bills which require special
examunation. The work of a Select Committee 1s to collect
and examine all the relevant material on the subject and
submut 1ts report on the same. A Select Commuttee consists of

\
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‘

about 15 members. The Select Commuttees are chosen by
the Commuttee of Selection.

3 Sessional Commuttees are appomnted for a session 0
deal with certain matters. Thus, a Sessional Comittee may
be appointed to deal with the examination of petitions

4 There ace also Private Bill Committees The number of
these Commutees depends upon the volume of the private bills
which have to be disposed of Sometimes, a Committee may
be concerned with only one private bill but ordinarily, each
Commuttee has to deal with many bills at a ume In the House
of Communs, a Private Bill Commitiee consists of 4 members
but in the House of Lords of 5 These Committees deal with
those private bills which are opposed Their work is a laborious
one and although membership 1s compulsory, 1t is rarely
cherished Membership of a Private Bill Commuttee 1nvolves
a heavy drain on the uume and energyv of the members of the
Parliament The members of the Committees are selected by
the Commuttee of Selection out of a list prepared by the party-
whips Itis to be noted that 1t 1s these Commaittees on public
bills which avoid the ewil which 1s a common feature of
American Iife. Public funds are not wasted on {rivolous
matters asisdonemm U S A

5. The Committee of the Whole House consists of all the
members of the House of Commons The only difference 1s
that the Speaker leaves the chair and his mace 1s removed.
The Chairman of the Commuttee of the Whole 15 chosen at the
beginning of each Parliament and 1t 1s he who conducts the
proceedings of the Commtiee While the rules of procedure
are very rigid in the House of Commons, thatis not the case
with this Committee, A member can speak as many times as
he pleases The object of this relaxation of rules s to allow
the members to discuss the budget thoroughly. It canmot be
complamed that a person did not get any chance to express
his own views No closure motion 1s allowed 1n this Commuttee.

When the Commuttee of the Whole considers revenue
measures, 1t 1s known as the Committee of Ways and Means

When 1t discuses ““appropriation’’ or expenditures, 1t 1s known
as the Commuttee of Supply.
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When the Committee of the Whole finishes its work, a
motion is made that the Committee ‘rise and report”. The
result 1s that the Speaker comes back and the regular work of
the House of Commons commences once again

It is desirable to explain the method by which the different
Commuttees are sslected. As regards the Commttee of the
Whole, 1t consists of all the members of the House of Commons
and hence there 15 no n=cessity for any selection But in the
case of other Committees, the members are selected by the
Commuttee of Selection. This Committee of Selection con-
sists of those members who are selected by the members of the
House at the begmning of each session There 1s a conference
between the leaders of the Opposition and the Government
and they decide the composition of the Committee of Selection
Since the Government has a mojority in the House of
Commons, it will also have a majority 1n the Committee of
Selection and also other Commuttees chosen by the latter The
composition of th's Commuittee reflects the party-strength 1n
the House, but this ruie may not be followgd absolutely
strictly.

—— e

=" Q. 61 Write short notes on the following ‘—
Closure, Kangarooo, Guillotine and Chiltern
Hundreds
Ans Parliament is required to pass a large number of
bills 1n every ssssion There is too much rush of work The
result 1s that many devices have been adopted to expedite the
work in the Houses  One of such Azvices 1s the “Closure
Closure
The necessity for closure lies in the fact that the members
may unnecessarily waste the time of the House by giving lengthy
speeches In this way, the Government may not be able to get
through the legislature all the bills required for 1mplementing
its programme' Thus, the government may fail to fulfil its
promuses Hence different forms of closures have been adopted
to put an end to the discussion on the bill.

When a debate 1s going on a bill, a member may move
that ‘“the question be now put to the vote of the House’> There
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18 voting on this motion and if the motion 1s passed, the discus-
sion on that bill ends But the Speaker has been g:ven a lot of
discretion 1n this matter. If he thinks that the Opposition has
not got sufficient tme to put forwaid its own point of view, he
may allow the closure and thereby guard the right of the mino-
rity The result of this closure 1s that the discussion may be cut
off at any time This may happen even when a member is
speaking Itis provided that at least 100 members of the House

cdr 20 members of a Standing Commuttee must vote 1n support of
the motion 1n order to make 1t valid

Kangaroo

Another form of closure 1s known as the Kangaroo When
a very large numbei of amendments have been put forward and
1t 18 not possible to discuss all of them satisfactorily within the
time preccribed, the Speaker 1s authorised to pick out those
amendments for discussion winch he considers to be relevant
or substantial and omat the rest Thus, by this device, a lot of
tume . of the House 1ssaved But this method puts a great res-
ponsibuity on the shouldery of the presiding officer and he can
be expected to show impartiality in making his decisions.

Guillotine

[

The device of guilloune was adopted towards the end of
the 19th century wixh a view to expedite the woik of the
House  According to this, 1t1s decided before-hand that all
discussions on a particular bill must end on a particular day
and at a particular hour, Theesult was whether the bill was
discussed thoroughly or not, no further discussion could take
place on that bill The object was to make it clear to the
members that n case any time was wasted on anything
fuiivolous, the result will be that'they will be deprived of the
opporturuty to discuss all the aspects of the bill in question
Experience, however, showed that when this device was adop-
ted, more time was spent on the earlier parts of the bill and
the latter parts recewved less attentioz Accordingly, a new
device known as closure ‘by compartments was adopted by
which time was allotted for the different parts of the ill This

mproved form of guillotine has become a regular feature of
the procedure of the House.
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Chiltern Hundreds

There1s a convention that once a person is elected a
member of Parhament, he should not be allowed to resign.
But certain devices have been found out to help a member to
resign his seat The Parliament Act of 1705 in the reign of
Anne provided that if a member of Parhament accepted a
job under the Crown, he automatically cecased to be a
member. The stewardship of the Chultern Hundreds 1s a sine-
cure job under the Crown. Whenever a member wants to re-
sign his seat, he applies to the King to be appointed to this
sinecure job and his request isinvanably granted The result
is that the member loses s seat and a new election can take
place for the vacant seat Another such job for which an
application can be made 1s the Stewardship of the Manor of
Northstead  The object of the Chiltern Hundreds, etc., 1s to
belp a member to resign his seat 1n the House of Commons.

At s

£="Q. 62. Write a critical note on delegated legislation
in England.

Ans. The growth in volume and variety of delegactd legis-
lation is one of the outstanding problems of the British
Constitution. Forced by the excessive pressure of business, the
British Parliament has been obliged to delegate its powers of
legislation to the various Government departments It only lays
down the general principles in the Act and empowers the
Executive to fill in the details The 1ssumng of Orders-in-Council
or Regulations to complete the outlines of Statutes is known as
“Delegated Legislation

No Statute of Parliament isso minutely detailed as to
meet every possible case Parliament does not possess either the
time or the competence to do that There is always a rush of
work on the Parliament and the number of the bills to be passed
m every session 18 getting larger and larger. Not only the
number of laws is increasing, even the size of every bill 1s
increasing. This can be 1illustrated by comparing the size of the
Regulating Act of 1773 and the Government of India Act
of 1935. Besides, the laws are becoming more and more
techmcal every day The result of all this is that many member
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of the parhament who come from the labowing classes and other
occupations ar¢ not acquamnted with the technicalitics of the
laws Hence the members of the Parhament are not qualified

to give a right judgment over those laws which demand evpert
Jjudgment.

As aresult of this, the practice of passing Skeleton Bills
through the Parliament has been developed  In this way, the
Parhament has come to dclegate powess to munssters  In 1927,
forty-three Publhic Acts were passed and out of them 26 con-
tamned clauses empowering the mmsters to 1s>uz Orders-in-
Council, having the force of law

This delegated legislation 1s of three kinds - —(1) Provisional
Orders are 1ssued on requisttions by local bodies and they
require confirmation by Statutes afterwards (2) Orders are
issued under the authority of a clausc and they are required
to be laid on the table of the House for a stated number of
days In some cases they do not come into eflect until the
stated days have passed. In others, they come into cffect 1m-
mediately on bemng laid on the table. These orders, if
disapproved by a 1esolution of both Houses, are repealed But
such a contingency never arises on account of the majority of
the munistey 1n the Parhament. (3) There are Orders which
are not required to be laid on the table but which automati-
cally become law when issucd by the mimister. The House has
theoretically the right to require the annullment of all these
orders but in practice such refusal would involve the question
of confidence m the Cabinet, and 1s thus a rare accurrence

The climax of this delegated legislation was reached in the
Rating and Valuation Act of 1925, and on the occasion of
economic collapse of the 1930’s,  The Rating Act not only em-
powered the mmster to issue Orders-in-Council in the usual
terms, but also provided that “any such orders might modify
the prowvisions of this act, so for as may appear to the minister
necessary or expedient for carrymg the order 1into effect’. In
short, the executive by issuing orders could modify the Act
itself This power can be compared to the Statute of Pro-
clamations of 1609 On the occasion of the First World War,
the British Cabinet of England was empowered to embaik
on the necessary economies, not byjthe usual Parliamentary
procedure but by means of Orders-in-Council,
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This development of the powers of the executive
has been attacked by many people. There has been a
tendency on the part of every mumster and his staff to give
more and more powers to the executive. The result of this
has been the enormous increase of the powers of the bureau-
cracy with all the evils of the red tape It 1s contended
that the growth of executive powers will hit at the liberty of
the people and give an undue amount of control to the
executive But the apologists mawmtain that whatever 1ts short-
comings, delegated legistation has come to stay. Some sugges-
tions are put forward to meet the arguments of those who
want more powers to be given to the executive. It is suggested
that it will be better to have advisory committees whose
function will be to supervise the Orders-in-Council before
they are enforced, or Committees of the House on the lines
of the Private Bill Committees may be appomted to hold
a sort of judicial enquiry on the orders, and then report
to the House for confirmation of rejection In this way,
the evils of delegated legislation can be remedied to some
extent

rp——

CHAPTER IV
THE JUDICIARY IN ENGLAND
Q. 63. Discuss the judicial system of England.

Ans The Enghsh judicial system 1s nghtly famous for its
fairness, impartiahity, and incorruptibility It 1s the English
system of law that has enabled the Englishmen to maintain their
liberties The members of the bench have been persons of
upright character and have not cared for the consequences in
the performance of theiwr duties There was a tme when judges
in England used to hold office during the pleasure of the King.
But since the English resisted the exercise of the arbitrary
power by the King, the judges, at present, holds office during
their good behaviour Once appointed, the yjudges goon unless
and until 1t can be proved that they are corrupt or physically
unfit for their job. They can be removed only when an address
is presented to that effect by both Houses of Parhament,.
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The judiciary 1in England has been able to attract the
best type of people because the salaries paid to the yudges are
higher than those prevaiing in Burope or Amenca All judges
are subject to the jurisdiction of the ordinary Courts for acts
donc 1n their official capacity,

Unlike U. S A, there 15 no system of judictal review in
England When a law has been passed by Pairhament, 1t 1s not
the business of the Enghsh Courts to say whether that 1s good
or not. Thatis purely the job of the legislatnre The latter
alone has the right to decide as to what should be the law of
the countty The Parhamentcan change any law it pleascs,
and 1t 1s not the business of the Couits to declare whether that
15 equitable or not Their picyudices do not count  They must
carry out the law which 1s enacted by Parliament which
represents the needs and  aspirations of the people While
the judges cannot declare any law ultra vires, the Parhament
can change the law by a new enactment  Thus, the Trade Dis-
putes Act upset the decision of the Taff Vale case (1901) by
which the trade unions were held responsible for the acts of
their members Since that was found to be undesirable, the old
law was changed

In France, there are two scparate sets of Courts, viz , ordi-
nary and admmstrauve Courts. But that 15 not so in England
where the ordinary Courts try all sorts of cases. Thus 1s one of
the characteristics of the Rule of law which 1s peculhiar to the
English legal system

Another feature of the English Judicial system is the ewis-
tence of the jury system  The jury system represents a happy
combination of expericnce, knowledge and common-sense. It
has helped the Englishmen to safeguard their hiberties, This has

also helped the English to avoid the growth of too many
technicalities in their judicial system

The Enghsh lawyers aic divided 1nto two parts  Solicitors
and Barnsters. The former deal with the clients and prepare
the cases, but the job of arguing the casc 1s given to a Banster
Thus division of 1abour has added to the cfficiency of the judicial
system 1n  England. The Indian system differs in this respect
and 15 consequently defective

As rcgards the organisation of the judicial system, there are
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two scts of Courts for criminal and civil cases. The crimmnal
Courts are Justces of the Peace (] P), Magistrates, Quar-
ter Sessions, Assizes, Court of Criminal Appeal and the House
of Lords The cwvil courts are the County Courts, the High
Court, the Court of Appeal, and the House of Lords Besides
these, England has the Judicial Gomnuttee of the Privy Council
which consists of the Lord Chancellor, ex-Lord Chancellors,
Lords-of-Appeal-in-ordinary  and Domnion judges It not
only hears all the appeals mn the ecclesiastical cases but s
also the Tughest Court of Appeal of the British Empire Techni-

cally speaking, it merely adwvises the King but those are consi-
dered to be decisions as such

Criminal Courts

Justices of the Peace aic the lowest Courts
for crmmnal cases. J. P’s are appointed by  Lord
Chancellor for hfe Their work 1s honorary and they try only
petty cases.  More serious cases are tried by a Court of petty
sessions which consists of two Justices of the Peace In certain
cases, trial 15 held by a jury The Supendiary Magistrates
who arc appomnted by the Home Sccretary and aie regularly
paid for their work try both minor and serious cases.

Appeals from these Courts can be taken to the Courts of
Quarter Scsstons  This Court consists of all the Justices of the
Pcace 1n the County.  This Court exercises both onginal and
appellate jurisdiction.  Juries are employed 1n the trials,

Courts of Assizes iy cases of perjury, lbel, forgery and
capital offences with the help of a Grand Jury of 12. These
Courts are held by the judges of the King’s Bench Division of

the High Court who make rounds of the towns to hear
criminal cascs

Appeals can be taken to the Court of Criminal Appeal
which consists of the Lord Chief Justice and the Judges of the
King’s Bench Division Tlus court hears those cases of appeal
i which the dispute 1s regarding a point of law and not a ques-
tion of fact The decision of this court is final But in case the
Attorney-General certifies that an mportant point of law s
involved in a particular case, an appeal may be taken to the
House of Lords But there 15a usual tendency to discomage
the taking of appeals to the House of Lords.
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Civil Courts

The  County Courts are the lowest courts
in aaivil cases A County Court has jurisdiction in a district.
There are about 500 county courts.

Appeals can be taken to the High Courts of Justice which
is the lower branch of the Supreme Court of Judicature It nas
both original and appellate jurisdicion It sits in three
Divisions  the King’s Bench Division, the Chancery Division,
and the Probate Divorce and Admiralty Division. The King’s
Bench Division tries both civil and criminal cascs.

The higher Court 1s the Courts of Appeal which is the
upper Chamber of the Supreme Court of Judicature. It consists
of the Lord Chanceller, the Master of the Rolls, 8 Lord Justices
of Appeal, and Presidents of the thrce Divisions of the High
Court  This court hears cases of appeal in all civil cases.

As 1 criminal cases, the House of Lords is the highest Court
of Appeal 1n civil cases also  But an appeal can be taken only
on the recommendations of the Attorney-Gencral regarding the
seriousness of the case. It iIs true that when the House of Lords
sits as the highest Court of Appeal, every peer has a right to
participate 1n the discussions. But the convention has grown
that it 1s only the Lord Chancellor and the seven Lords of
Appeal 1s ordinary (or Law-Lords) who sit there and nobody

else These persons are appointed for their highest judicial
qualifications

The Enghsh judicial system has won the admiration of
all the observers.

e ]

Q. 64. What is the position of the Judicial Com-
mittee of the Privy Council ?

Ans According to the Judicial Committec Act, 1833, the
Privy Council hears appeals from the Ecclesiastical Courts of the
United Kingdom and the Courts of the Channel Islands Itis the
highest Court of Appeal for the colonies and the dependencies.

It consists of practically the same Judges as hear appeals in  the
House of Lords

Although the personnel of the Privy Council includes most
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of the Law-Lords who hear the appeals in the House of Lords,
the procedure 1n the two courts varies. The Judicial Com-
muttec does not give judgments It merely adwvises the Crown
to give a Judgment 1n a particuler way The House of Lords
gives regular judgments Morcover, 1 the case of House of
Lords, the decision 1s technically by voung The majority
decision prevails But the munority opimions also are given. In
the case of the Privy Council, only on¢ opmton 1s given and the
minority opinions are not mentioned The House of Lords s
bound by 1ts previous decisions and a bad decision can be super.
seded only by legislation  In the casz of the Privy Council, 1t
is not bound by its previous preced=nts But 1t 15 with great
reluctance that 1t differs from 1ts previous decisions

The rnight of the Privy Council to hear appeals fiom all
parts of the Britsh Empire1s of very great imporiance. It 1s

the bond of unity. According to Lord Rosebury, 1t 1s “the
goldzn link of the Empice »

But the Statute of Westmunster, 1931, gave the Dominions
the right to abolish the right of app=al to the Privy Council In
the case of British Coal Corporation and others V The
King(1935), 1t was held by the Privy Council that the Canadian
Parhiament could vahdly abolish the right of appeal to Privy
Council as the right to grant special leave depended upon the
Judicial Commuitee Acts which were Impenial Acts and which
could be repealed by che Domunion Parliament after the passing
of the Statute of Westmunster 1n 1931 In the same way, in the
case of Attorney-General of Ontario V. Attorney-General
of Canada (1947), 1t was held by the Privy Council that every
Dominion could set up 1ts own Supreme Court and abolish
appeals to the Privy Council, both in civil and criminal cases
Thus, the Psivy Council signed its own death warrant. Thus,
in 1933, Canada abolished appeals 1in ciiminal cases and

1939 in cwvil casés The same was done in India before India
became an independent Sovereign Republic on 26th January, 1950,

——— s

13
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CHAPTER V
PARTY SYSTEM

=" Q 65 Discuss the party-system in England.

Ans. The successful woitk of the democratic institutions
demands the existence of an orgamsed Party-system, and the
history of England shows that the growth of the Party-system
and democratic Government have gone hand in hand The
ongin of the Englsh partics may be traced to the days of
Ehizabeth (1558-1603) when the Puritans exer si:d themselves to
gain seats in  Parhament and thereby check the grant of
monopolies during Stuart period. The Cavalicts supported
Charles I and the Roundheads backed the Parliament 1n ats
fight against the King In the reign of Charles 11, the names
Tory and Whig came to be cmployed The former supported
the royal prerogatives and the latter opposed the same [t was
during the 19th century that the Tories were chaneed 1nto the
Conservatives and Whigs came to be known as Liberals. The
onigin of the Labour Party may be traced to 189) when the
Trade Umon Congress instructed its Parhamentary Commuttee
to wnvite all co-operative, socialishc, Trade Union and other
organisation to do all that they could to secure the
retura of as many members as they could. The Lzabour party has
become stronger and stronger. Although it got a set-back in
1931 when 1ts leader, Ramsay Macdonald formed the National
Government without the cousultation of the Party-chiefs, the
Labour Party sccured the majority once again 1n the elections
of 1945

The object of party-orgamisation 15 to carry out the
functions and policy of the Goverment. Those functions are to
be put before the public the programme of the party, through
the press, platform, the radio and the publication of relevant
Iiterature on the subject Parties issue election-manifestocs,
convass support for their candidates, carry the voters to -the
polling stations, and to kecp the members and the voters 1n
touch through the party-orgamisations. Parties must carry
out their programme when they happen to come to power

All the parties have a similar orgamsation and that may
be described in this way. Each party has a local Commuttee
in each Parhamentary constituency, It 1s the basis of the
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whole-party-organisation. The local commuttees work 1n
collaboranon with the Czatral Office and also with the mem-
ber of Parliament from that constituency on the party ticket

The parliamentary party consists of all the members of
Parliament who are retwined on the party ticket Thus each
party has a parhamentary party of itsown Each Parliament
has 1ts own leader and the Chuef Whip Formerly, the members
of Parhament enjoyed a lot of discretion 1n the matter of
voting in Parliament But at present, party orgamsation has
become so very rigid that it 1s not possible at all for any
member to go against the decision of the parbameatary party
The leader can be sure of his following The Whigs can see to
it that the members do support the party measures So far
as Liberals and Conservatives are concerned, theu parliament-
ary parties can formulate their policies for Parllament and also
for the country side.

Each party has also a national organisation  The Liberal
party has the National Federauon The Conservatives have
the National Union of Conservative and Untonist Association
The Labour Party has the Anuual Conference On the
occasion of the annual meetings of these national organisations,
the members review their past-work and prepare a programme

for the future Members suggest ways and means to strengthen
the hands of their respective parties

Each party has 1its Central Office which 1s rightly called
nerve centre of the party It 1s the keystone of the whole
party Ithas 1ts paid staif in London, working under the
directions of an important member of Parliament from the
party “‘The Cential Office now-a-days helps to establish new
local associations where they are needed, aids and encourages
assoctations where be set with special difficulties, prepares
suggestions and 1instructions for local party committees and
workers, distribates literature, raises money, provides popular
significance, and other ways keep the local organisa-
tion active and the whole party-mechanism upto the level of
efficiency required 1n a country where relations may come
almost without warning. The office also compiles hsts of persons
who would make acceptable candidates for parhamentary
seats and not only advises organisations *in the constituencies
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upon the choice of the candidates, but stand ready to fit out
a needy or embarrassed constituency with a candidate for
somec other part of the country, and, 1f nccessary to sce that
such a candidate is supported with speal.eis and funds”.

Conservative Party

Each party has uts own programme. The Conservative
party stands for the protection of property and the maintc-
nance of the British Empire under the Ciown”. They regard
the present social order based on private ownership as “organi-
cally sound”. They stand for reforms to remove the cvils of the
system but the system 15 to be maintained in tact. They do not
stand for econome cquality. They arc the advocates of protec-
tion and impenial preference.  They stand for the Church of
England, House of Lords and the Crown. Since they are not
prepared to hquidate their Empire, they do not approve of
the Labour policy to grant India independence.  Thetr present
lcader, Churchill, was the arch-encmy of India’s freedom The
rank and file of this party come from the landed aristocracy and
the commercial and industrial interests. The Labour party
15 at present His Majesty’s Opposition.

The Labour Party 1s the most progressive of all the partics.
It stands for a complete rcorganisation of the social and pohti-
cal lfe of the country Its programme includes the climination
of private property, nationalisation of all means of production
such as land, mining and manufacturing industrics, transport
and other power, adequate wages of workers, insurance against
unemployment and old age, free medical aid and education,
progressive taxation to sccure an equitable distribution of
wealth, abolition of all class-privileges and distnctions and
securing the opportunity for all, Although 1ts forecign policy
does not materially differ from the Conservatives, its attitude
towards dependencies is more liberal, It was the Labour Govern-
ment which has evacuated its troops from Egypt. The same
Government pledged itself to Icave India by Junc, 1948 and
sent a new Viceroy to cairy out the same policy. The bulk
of the _members of this party come from the trade unions, co-
operative organisations, working classes and also the intel-
lectual classes Party funds come from the voluntary contri-

butions of the members. It is led by men who have risen from
humble positions 1n life

L
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The Liberal party is going into the background. Although
it used to be the strongest party even during the 20th century,
1t has lost the following in recent years Those who are radicals
have joined the Labour Party and those who are less progressive
are joining the ranks of the Conservauves. ‘Che party got only
11 seatsin 1945 Itisled by Sir Wilham Beveridge 1t stands
for free trade, private enterprise and social reform It ‘“‘urges
state regulation rather than mnationalisation or state
management, though 1t wishes the Government to control
banks, mvestments, transport and electric power and to
vegulate the coal industry Its agricultural policy is to secuce a
more efficient use of Jand through the provision of small
holdings and atlotments The “hberal way” 1s i essence a
middle way between the “State  Capialism of the
Conservaitves and the socialism of Labour”. (Buell). The
party has its following among the professional and commercial
classes, farmers and middle class. The Liberal party 1s on the
decline

Besides the three main parties, there are the Independent
Labour Party and the Communist Party The former consists
of the radical labourites and stands for expediting the advent of
socialism 1n the couniry The Communist Party 1s a branch of
the Communist International It does not enjoy a strong
following Its programme 1s to abolish capitalism and establish
a Communisiic Society —_——

CHAPTER VI
LOCAL GOVERNMENT
£==>Q. 66 Explain the system of Local Government in
England

Ans The first thing to be noticed about the English
system of local government is that itis deeply rooted in the
past. Unlike the French system which might be called the
handi-work of Napoleon, the English system has been going on
from the times of the Anglo-Saxons There 15 _no doubt
that a few minor changes had to be made to adapt the
system to the new circumstances, but the system remains the
same 1n its fundamentals.

Moreover, the control ot the Central Government over
the umts of local government 1s very httle as compared with
¥rance. The Counties, districts, parishes and boroughs enjoy
their autonomy and are not 1interfered with
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Unlike TFrance where the contio! 1s dirzet, the Crentral
Government in Eaglind exercses som: conteol 1n an 1adirct
way The Ceatral Government gives grants-in-aid to the local
bodies and lays down the conditions under which thos» grants
are to be spent by the local bodies Waen the body accpis a
grant for a spectfic  work, 1t automitically agr es to the
conditions prescribed in connection with the grant, The Gatral
Government also sends 1nspectors to find out as to how far the
conditions of those grants have been cained out The accounts
of the local bodics are audited to find out whcther moacy has
been spent on a puticular ching or not It may be noted thao
while the Central Government may lay down the qualifications
of the teachers to be cmployud by the local bodics, 1t cannot
direct whether the plays of Shakespeare will be taught or
those of G. B Shaw

Unlike France whete the Minister of the [nterior esercises
complete control over all the local bodies 1n the country, n
England this control 15 exercised parually by many depart-
ments Thisis done by the grants-in-aid which aie given by
the varwous depaitments to the local bodies on  certan
conditions.

Whde there 1s umformty in the Irench system of local
government, the Enghsh system allows the local units to
have a lot of autonomy in their woitk  The different local
bodies were created at different times bv the Acts of Parhiament
and conscquently were bound to differ from one another
Hence, thercis a lot of scope for diversity and variety,

Its Organisation.

As regards the orgamisation of local government 1n
England, the following are the umits  counties, districts,
panishes and boroughs. The largest umt of the local govern-
mentis the county and there aie two kinds of them historic
and admimstrative countics The historic counties arc 52 1n
number  They can be traced back to the Anglo-Saxon period
But they are no longer the umts of local government

The administrative counties weie created 1n 1888  There
are 62 admimistrative counties m England and Wales and 83
county boroughs Each county has a Council consisting of a
Chairman, Aldermen and Couacillors The size of a County-
Council depends uponits population. The average member-
ship 15 about 75, although 1t varies from 28 to 140. The
Councillors are elected for a period of three years. Aldermen
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are elected by the Councillors and their number is one-third
of the total number of the Councillors. The Aldermen hold
office for 6 years, and one-half of them retire after every
three years  The Chairman 1s elected by the Council for one
year only He is also the ex-officto Justice of the Peace during
s term of office. All the urban areas with a population of
more than 75,000 are traced as counties. Towns with less
population are included 1n the administrative counties

The following are the functions of the County-Council —

1 Supervision of the work of other local bodies within
. the county

2 Preparation of the county hudget and levying of the
local rates.

3 Management of sanitation, public health, drainage,
water-supply, asylums, hospitals for infectious discases.

4 Licensing of places for amusements such as dancing
and music halls

5 Maintenance of industrial schools and other educa-
tional institutions within the county

6 Making ond mamtenance of roads and bridges and,
the provision or housing accommodation for the labourmng
classes

7. Registration of births, deaths and marrages

8 Admumstration of the Poor Law with the help of the
Police Assistance Commuttees. ‘

Most of the work of the County-Council is done through
the Commuttees and the most important of them are concerned
with finance, public health, education etc The Town Clerk 1s
the chief officer of the' County and the other cfficials are the
Medical Officer of Health, Treasurer, Educational Officer and
Inspector of Nuisances

The Districts are of two kinds . urban and rural. An Urban
Dustrict has a population of more than 3000 and includes all
those small towns which are without any municipal or borough
charter A Rural District generally has a population of lcss
than 3000 and 1includes a number of parishes Both the urban
and rural districts are governed by the Local Government
Act, 1894 Each District has an elected Council and manage 1ts
affawes The size of a District Council varies Each parish with a
population of more than 300 personsis entitled to send one
member to the Council. The life of District Council 1s three
years and one-thud of 1ts members retire every year.
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The Urban District Councils deal with clementary
education, old-age pensions, public health and unemployment
The Rural Distiict Councils are mostly concerned with Public
Health They have 1o provide for hospitals, drainage system,
water-supply, housmng-accommodation, markets, street-lighting
and the rehef of the poor

A parish s the umit of local government in England. Every
village with a population of more than 300 persons has a
Parish Council The smaller villages meet once a year and
transact their business there The size of a Parsh Council
varies from 5to 15 according to 1ts population. Its tenure is
three years, It has an honorary clerk and an honorary trcasurer.
Its functions ate street-lighting, provisions of children’s
play-grounds construction and maintenance of footpaths, and
the provision of public hbraries and wash-houses.

The importance of Boroughs in England lies 1n the fact that
about 80 per cent of the Enghish population lives 1n the towns or
boroughs The boroughs are of two kinds + municipal-boroughs
and county-boroughs County-boroughs are those towns which
have a population of more than 75000 The county-boroughs
have an adminmistration simular to that of counties and are
independent of any control of the County-Council. But that 1s
not the case with the smaller boroughs or towns

All authority 1 a Borough is in the hands of the
Councillors, Aldermen and a Mayor The Councillors are
elected for three years and one-third of them retire every year
The number of Aldermen 1s one third of the total membership
of the Borough Councill The Aldermea and the Councilors
sitting together elect every year a Chawrman known as the
Mayor The number of the Councillors depends upon the
size of a borough,

Most of the work of a borough council 1s done by the
Committees and the permanent staff. The important officials
are the Town Clerk, Treasurer, Medical Officer of Health,
Town Engineer and an Inspector of Nuisances

The following are the functions of a Borough Council .—

1 Recruitment and maintenance of efficient pohice-force.

2 Making of the necessary arrangements for public health

3 Making of adequate arrangements for the education
of the people 1n the town

4, Provision of facihities hike baths, and wash-houses, free
libraries, museums, parks and play-grounds.
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5. Undertaking of mumnicipal trading such as mumcipal
markets, tram-ways, bus-services, electric-supply and gas-works

Tor purposes of local government, there are three
Londons the Gity of London, Admimstrative Conmnty of london
and the Metropolitan London The Metiopolitan London
covers an area of 700 sq mules and its work 1s purely that of
police The Caty of London occupies an area of one square mile
and 1t 1s governed by Lord Mayor and three Councils. Those

three Councils are the Court of Aldermen, the Court of Common
Council, and the Court of Common Hall Lord Mayor 15 an
mteresing personage He 1s given a <alary of £ 10,000 a year,
but he spends the whole of 1t in the discharge of his duties
Every year, he gives a dinner at the Guld Hall He occupies
a high place in British public Iife, particularly on ceremomal
occasions, making of a national appeal, and the entertainment of
royalty and the foreign Kings The Admmnistrative County of
London consists of a Council of 124 Councillors and 20
 Aldernien chosen for 6 years by the Councillors
&= Q 67 Explain the main provisions of the Statute
of Westminster What is the constitutional
position of the Dominions under it ?

Ans. The Statute of Westminster 1s a great landmark 1n
the history of the relations between the mother-country and
the colonies It putin a legal from the position of the Domi-
nions which had undergone a great change as a result of the
development of innumerable conventions. The Statute con-
tams a preamble and 12 clauses In the preamble, it explain-
cd the constitutional position of the Dominions with respect
s Great Britain It says that the Crown 1s the symbol of
unity of the free association of the members of the British
Commonwealth of Nations. It lays down that if any change is
to be made 1n the succession to the throne, or the royal style
and utles, the consent not only of the Parhament of Great
Britam, but also of the Legslatures of the Domunions, is to be
secured before any change 1s actually effected

Section 1 delines the posiion of the dominions in these
words = *“They arc autonomous communities within the British -
Empire, equal 1n status, 1n no way subordinate to one another
In any aspuct of their domestic or external affairs, though
united by a common allegiance to the Ciown, and freely
associated as members of the British Commonwealth of Nations™
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Section 3 enables Dommnion Parhaments to ake Imaws
having cxtra-terrtonial operation It emphasises the fact that
the dominions can make laws which affect not only thar
mtetnal politics, but which 1nfluence things which are outside
their immediate boundaries The Impenal Parhament has no
right to make laws for them even in this sphere

Scctions 5 and 6 arc esplanatory only. But scctions 7. 8
and 9 are of great constituttonil 1modrrtanc: bicawe thly
put down 1 defimite terms as to how much control 1s to be
exercised by the mother country over Canada, South Africa,
Australia and Newzcaland  Section 8 sull feaves the power
of amending the Canadiaa consutution with the Bratish Parha-
ment  Section 9 says that no change will be made 1n the
method of the amendment of the constitution of Austrahia and
Newzealand  Sccuion 9 lays down that if an Act 1s passed
by the Briush Parliament which concerns only the States of
Australia, the consent of the Governmen. of the Common-
wealth of Australia will not be required Other scctions are
not of very great importance

(B) Thc Statute of Westminster puts on a legal basis the
position occupled by the Domimons in the British Common-
wealth of Nauons It says that the Dominions are not in
any way subordinate in the British Government or to one
another In other words, they are equal in every respect
None 1s above the other. The only thing which combines them
1s the common allegiance to the Crown Even mn the matter
of change of law of succession, the consent of the Domunion
Parhiaments has to be taken  We knew how when George VI
was coronated, he specifically mentioned the names of the
Domintons and p.omised to abide by their lJaws Morcover,
he did not legally become the King of the Dominions unless
and until an Act was passed in the Dominions aceepting him
as their King  Probably, the reason why Edward VI1I had to
abdicate was because the Dominions refused to accept him and
there was the danger of the disruption of the British Empire

Legislative Independence.

The Dominions enjoy complete independence 1n the matter
of legislation They can pass any law they please Their law
does not become mvalid because it 1s repugnant to any law
passed by the British Parhament Likewise, no law passed by
the British Parhament 1s applicable to the Dominions. How-
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International Relations.

The dominions are given a large measure of altitude in
their 1international relations, All dominions arc free to send
their own mumsters to foreign countries and receive those of
other countries. They are given the right to make separatc
treaties of their own. As carly as 1922, Canada asserted her
claim to scparate trcaty-makimng authority and actually con-
cluded one with U. S A, The treaty was not signed by the
British representatives but by the Canadian representatives. All
Dominions can make any trecaty they please. The Home
Government can have no objection to 1t. Simularly, the
Dominions are given the right to join or not the war in which
England 15 involved. The Dominions arc not bound to joint
a war which has been started by British on their own imtia-
uve We remember how on the occasion of the Impenal
Conference held 1n 1937 in London, both King Mackenzic,
the Prime Mmster of Canada, and Hertzog, the Premicer of
South-Africa, made 1t very plain that were not bound to
fight for Brnitain if she was nvolved 1n a war. There 1s no
doubt that Canada, Austraha, Newzealand and South Africa
joined the War, but they joined not because they were forced
by the mother-country, but because their own interests de-
manded that The Declaration of Weutrality by the Insh
Frece State in the World War II 1s a proof positive of the liberty
of the dominions to join 4 war or not.

The Dominions were given separate seats in the League of
Nations and U.N O and were authonsed to vote any way
they pleased. We know that at many occasions the rcpresen-
tatives from Ireland and Canada even voted against British
Government. It shows that they enjoyed liberty of actionin
the League and now do the same in the U. N.

It 1s clear from above that the dominions are practically
independent. They are not under Great Britain in any way.
They do what they please. They recognize the King of
England as their interests demand it. Any day they can re-
pudiate hm and become independent.

S
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The Swiss Constitution

Q. 1. What are the characteristics of the Swiss
Constitution ?

Ans. The first characteristic of the Swiss Constitution is
that 1t is ‘& written Constitution_which_1s'to.be found 1n the
document of 1848 as amended in 1874_Many other amendments
of the Constitution have taken place since 1874 and those are
parts of the Constitution. Although the size of Switzerland
is much less than that of U 8. A, the Swiss Constitution is
twice as long as the Constitution of the United States The
reason is that the Swiss Constitution contains many unnecessary
details about the Government The written Constitution of
Switzerland has certain customs and usages. For example,
the Federal Government has the right to determine the
conditions under which the aliens can be naturalized in the
cantons, but this right was not being exercised by the Federal
Government and consequently, each canton has 1ts own rules
of naturalization. The result is that an ahien who gets himself
made a citizen of a canton, also becomes a citizen of
Switzerland

2. The Conpstitution of Switzerland is rigid. The method of
amendment is certainly not rigid as that of the U. S. A. but it1s
certainly very easy. It isto be noted that the people play a
very importaat part in the method of amendment of the Consti-
tution.

K="Chapter III of the Constitution deals with the
method of amendment of the Swiss Constitutton A distinc-
tion 15 made between total and partial revision of the
Constitution, but that has no practical importance The total
revision took place in 1874 If bhoth the Houses of the federal
legislature agree upon a total revision by 2 separate resoluticn,
the agreed revision is referred to the people for thewr approval
The amendment becomes valid if it is approved by a majority
of the voters in a majority of the Caatons If one House of the
Legislature passes a resolutton for the total revision of
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the Constitution and the other House does not agree or if fifty
thousand Swiss voters demand a total revision, the question 1s
referred to the people to ascertain whether they are in favour
of the total revision or not. If the verdict of the people 15 1n the
affirmanve, both the Houses of the federal legislature are
re-elected for the purpose of undertaking the revision

As regards the partial revision of the Constitution, there
are two methods of amending it If borh Houses of Legislature
agree on a particular am ndment, 1t must be submitted to th:
voters and becomes law 1f 1t 1s approved by a majority of voters
in the majority of cantons Secondly, if fifty thousand cituizens
desire a particular amendment, they mav send the proposal 1n
general terms or 1n the form of a bill complete 1n all details, by
means of an initative petition When an ininative petition 1s
made 1n the form of a bill completed 1n all its details, the
federal legislature has to submit the same for the approval of
the people and the cantons. If the legislature does not approve
of the bill, it may frame a bill of 1ts own or recommend to the
people the rejection of the bill proposed  The legislature has to
submit the bill or its proposal for rejsction of the hill
mitiated by the people along with the bill initiated by the
people In order to become law, the bill is imtiated by
the people, must be accepted by a mjaority of the voters
in a majority of the cantons

3 Another characteristic of the Constitution is the supremacy
of the Federal Constitution It is true that the Swiss Iederal
Tribunal possesses the power ot judicial revies If any law of a
canton or any admmmstrative Act of a canton conflicts with the
Swiss Constitution, it can declare 1t as ultra vires, But it cannot
declare any law passed by the Federal Legislature as ultra vires
Like the British Constitution, the Swiss Constitution is based *
on the theory of the sovereignty of the legislature and conse-
quently no Court can sit on judgment over the federal
legislation

4, ‘The Swiss Constitution 15 essentially democratic. It
has been rightly stated that Switzerland is thé political
laboratory of the world where experiments 1n direct democracy
have been successfully tried It i1s imn this country that we
find the institutions of initiative and referendum working 1n
all therr wigour, The Swiss Constitution was adopted by
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the people by their direct vote and can be amended only by
the direct vote of the people In some cantons, ths primary
assemblies of all the adult cinzens sull act as legislative bodies
Th= Constitution has abolished all aristocrauc and oligarchic
privilezes [t recognises the equality of all citizens before
law and gives the right of vote to all mzn of age

5 Another featurs of the Swiss Consntution is hberalism,
1t 1s true that the Swiss Consutution dos=s not contain a separate
bill of rights, but there are many Arncles of the Constitunon
which deal with the hbartus of the citizens According to
the Constitution, every ciuzen has the nght to vote All
citizens are equal before e law  All citizens ar: guarantzed the
freedom of the Press and freedom of assoc:ation Every ciuzen of
a Swiss Canton 1s a ciizen of th: Swiss Federation  The people
have thz nigat of petinon Arucle 49 guarantess the hb.rty
of conscience and creed but this freedom must b: compatible
with public order and morality The Jasuits are not allowed
to work within Swuzerland  The fouadiag of new religious
orders 1s forbidden by law  Every citizen 1s protected against
abuses

6 Another feature of the Swiss Constitution 15 the plural
exccutive 1n the country The Federal Council 1s the Federal
Ex=cutive It consists of 7 members who are elected by the
fedaral legislature They have no joint responsibility and do not
owe any ‘loyalty to the chief These munisters are very often
re-elected and thus form the permanent executive.

7. W?_‘rrwnwgu&m differences, _the
people of Switzerland work 1n harmony and co-operation  The
four omcial languages of Switzerland are German, French,
Itallan and Romansh. The two main religions are Protest-
antism and Roman Catholicism Protestants are about 57
per cent, Cathohes about 41 per cent. and Jews are about 0 5
per cent  According to Buell, Switzerland ‘has demonstrated
the possibihity of close co-operation between peoples who at
one time weve independent of each other politically and today
are widely divided by language and rehgion ”

8 The S8wiss Constitution is federal in character.
Although the word “confederation 1s used sn the Constitution,
Switzerland 1s really a federation. The_Swiss_Constitution is
a grant' of powers and hence follows the model of Australia and

 n
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the U.S. A. and not Canada. Swiss Federation consists of
19 full cantons and 6 half-Cantons All cantons have the
same type of Government The only difference between the
Cantons and balf-Cantons 1s that while suby cantons can gend
one rcpresentative cach to the Council of States, the full
cantons send two cach,

According to the division of powers between the Tederal
Government and the units, the Federal Government has baen
given certain speeific powers which are under 1ts eaclusive
control. At the same time, the Federal Government has been given
certaia concurrent powers.  The residuary powers are with the
states. “The cantons are sovereign so far as their sovercignty 1s
not limited by the Federal Constitution ; and, as such, they
exercise all the rights which are not delegated to the Tederal
power ”

The Tederal Government has exclusive jurisdiction in the
following matters : the nght to declare war and conclude
peace, and to make alliances and treatics with foraign states
(subject to the conditions that the Constitution rctains the
rnght to conclude treatics with foreign states with the consent
of the Federal Government concerning matters of public
cconomy, Police and border relations), military instruction
and arming of troops, policing of embankments and forests,
utilisation of water-power, acrial navigation, custom dutics,
posts and telegraphs, roads and bridges, ratlways, coinage, issue
of bank notes, weights and measures, manufacture and salc
of gunpowder, recgulation of commerce, etc. It has no right
to levy direct tanes, but if the revenues of the Federal
Government prove m-sufficient, it has the power to get money
from the cantons according to their resources.

The concurrent powers of the Federal Government are
with regard to civil and criminal law, regulation of fishing and
hunting, regulation of industry and insurance, control of the
pressand encouragement of cducation “When the Federal
Government cxercises a concurrent power, its statutes prevail
over those of a canton ”’

Itis to be noted that there are certain restrictions on
the cxercise of their powers by the Federal Government,
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and the cantons. Asregards ths restrictions on the Federal
Government, no person can b= compslled to become a member
of any religious association, submit to any religious instruc-
tions, perform any act of religion or incur any penalties of
any kind whatsoever by reason of his religious opiniohs
No impedimznt to marrtaie can bz imposed on grounds ot
religious behief, poverty of any party, or their conduct.
The sentence of death 1s not to be pronounced for any
political offence As regards restrictions on the authority of
the cantons, no cantoa can expel from its territory any
citizen of the canton or deprive him of hus rights as a native
or burgher. No canton 1s subject to any stamp duty or
registration duty the documents ot which are liable to federal
stamp duty or which haVe been exempted therefrom No
canton 1s to attack other cantons.in the event of difference
arising between the parties The cantons are also subject to
threc more restricttons The Consttution of each Canton
must preserve the Republican form of Government Each must
be subject to revision or amendment by popular vote. No
Constitution of a canton should contamn anything that 1s
contrary to the Federal Constitution

The Swiss Federal system differs from the American system
m certain  matters. In Switzerland, the sphere of federal
authority and that of the cantons are not separted into water-
tight compartments Thisis particularly so in the field of
admimmstration. In certain cases, the departments of Federal
Government have " been completely centralized and the
Federal Government acts through 1its own offiaals.
In certain other cases, the Federal Government acts through
the machmery of the cantons Secondly, the Swiss cantons
do not enjoy the same security which 1s enmjoyed by the
American States against the invasion on thewr powers by the
federal legislature.  The reason 1s that the Swiss Federal
Tribunal has no jurisdiction in such acase The authority
of the federal legislature cannot be challenged by it. In the
third place, the Swiss Federation 1s stronger than the American
Federation. Itis her duty to protect the rights of the people.
It guarantces the cantons thewr Constitution It guarantees
them their territory and thewr sovercignty,  But as in America,
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there 15 a tendency in Switzerland  also to increase the powers
of the Iederal Government  Che total revision of 1874 was
the result of the tendency.  The process of centralization has
been at work ever since 1874 According to Shotwell, “Fede-
ral authority has been extended to such subjccts ae patents,
water-power cxploitation, the civil and criminal law, the
alcoholic beverage traffic, aerial, maritime and surface trans-
portation, banhing and social hymene, and the production
and marheting of grain Tederal owacurshup has been estended
to nation’s telcphomic  and wireless communicauon system and
the raillways. Many new sources of federal tases have been
acated, and considerable number of federal subsidies to the
cantons have been maugurated. Combined with other factors,
such as the growth of commerc» and industry on the national
scale, this augmentation of fedecal power has neccssanily
cxalted the prestige and influcnce of the Government of the
Confcderation at the expense of the sepaate cantons ” How-
cver, it 1s to be noted  that a Bill which mmed at increasing
thc power of the Federal Government was rejected by the people
in 1934,

— ot g

k="Q. 2. What is the method of amendment of the
Swiss Constitution ?

Ans. Plcase refer to the previous Question.

#="Q. 3. What is the nature of the Swiss Federal
System ?

Ans. Please refer to Question No. 1.

——— p—an.

£="Q. 4. Discuss the plural executive in Switzerland

Ans. The Federal Council 1s the plural eaccutive of the
Switzerland, It consists of 7 members  who are clected for
4 years by the two chambers of the Federal Legislature in a
Jomnt session  Ordinarily, these members hold office for 4
years, but thear term fimshes carher if the federal legislatuce
15 dissolved carlier than 4 years. Such a thing scldom happens,
but a possibility 1s always there. Ordinarily, the members
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of the Federal Council re elected many times. Some members
have held office aslong as 32 years Itisnot necessary that
the members of the Fedecal Council must be elected from
members of the federal legislacure, but ordinarily the mem-
bers are elected irom the Legislatmue. Not more than one
member can be chosen from a single canton. By custom,
the cantons of Berne and Zurich are always represented 1n
the Federal Council Not more than 5 members are chosen
from the German-speaking cantons .

Every year, the Federal Assembly of Switzerland elects
a President and a Vice-President out of the 7 members of
the Federal Council. But the President cannot be re-elected
President or the Vice-President for the next year. There
must be some interval By custom, the person who 1s the
Vice-President 1n one yeac 18 usually elected President in the
next year The result 1s that the office of the President passes
by rotation among the members of the Federal Council
It 1sto bes noted that the President of the Federal Council
1s also the President of the Swiss Confederation ILike other
members of the Federal Conncil, he 1sincharge of a depart-
ment of hisown The President 1s merely a titular head of
the Confederation. Apart from presiding over the meetings of
the. Federal Council, he has no authority over the other
Councillors However, he has a casting vote in the case of
a tie The Swiss President cannot he compared to the Amer:-
can President or the Prime Minister of England He does
not select his colleagues and has no control over them He 1s
merely the first among equals, Primus Inter Pares He 1s
often descrfibed as ‘A Presdent of no Great importance *

According to President Lowell, *‘He 15 simply the chairrman
of the Execuuve Commttée of the Nation, and as such he
tries to keep himself informed of what his colleagues are
doming, and performs the ceremonial duties of the titular
head of the State ”

The powers of the Federal] Council can be discussed
under three heads. executive, legislative and judicial As
regards the executive powers, Article 102 describes them ‘as
follows : enforcement of federal laws and ordinances, conduct
of foreign affairs, preservation of 1nternal secutity, the appoint-
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ment of such federal officials as are not appointed by the Federal
Assembly or any other autho:ity, ensuring the safety of the
Republic and maintenance of peace and security, supervision
of the army and all 1ts branches, adminmistration of Federal
Finances, supervision of all Federal Officials whether Civil or
Military. The Federal Council has to prepare and submut to the
federal legislature every year a report of its work 1n the field
of domestic and foreign aftairs [I'he Federal Council has
also to enforce the guarantec of Cantonal Constitutions It
exarmnes the treaties made by the canions among themselves
or with the neighboming states. It has to restore order in
case of any disturbance in a canton.

As regards legislative functions, the members of the Federal
Council are responsible for the imtiation of most of the
important laws 1nto the legislature It 1s true that the members
of the Federal Council are not the members of the legislature
As a matter of fact, if they are members of the legislature
at the time of their election to the Federal Council, they must
resign their seats. But this does not mean that they have
no say in the affairs of the legisiature. The members of the
federal legislature have the right to sit in both Houses of the
federal legislature. It istrue that they do not have the
right to vote, but they have the right to speak and also the right
to table motions on the subject under consideration. They are
subject to interpellations tn either House They have the
right to introduce hills into the legislature ‘‘As a matter of
fact, most of the important measures of federal legislation,
including the budget are drawn by the Federal Council, exther
upon its own motion or upon request by the Houses.” Accord-
ing to Lord Bryce, “It 1sa guide as well as an instrument,
as often suggests as well as drafts” itis to be noted that
the measures which are sponsored by the Federal Council are
seldom substantially amended or rejected by the legislature.

As regards the judicial powers of the Federal Council,
originally 1t served as the Chief Administrative Court of the
State. But after the creation of an Administrative Court in
;928, the Federal Council has lost much of its judicial
owers.

The Swiss executive is in the hands of a commission and
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not of an individual. Although the Federal Council has
collective dutics, 1t cannot be called a Cabinet It has neither
the solidarity nor the homogeneity of a Cabinet The mem-
bers are clected on the basis of their personal merit and
not on account of their party affihlanons The Federal
Council is not the murror of the party-strengtli in the lcgis-
lature. The practice 1s that the same persons are re-clected
members of the Federal Council many a time. Their partics
may be hqudated. but they still continue. It all depends
upon their mrtegrity of character and reputation as good
administrators

There are occasions when the members of the Federal
Council differ from one another. They even go to the length
of opposing one another in the open sessions of the legisla-
ture There can be occasions when thewr policy may not
be approved of by the lemslature There may be wviolent
criticism of the polictes  But this does not mean that they
can dissolve the lcgislature and appeal to the country against
the legislaturc  They should never forget that they are
mercly the creatures of the lemislature and as such it s their
duty to obey the legislature. The legislature lays down the
general policy which must be carried out by the Federal
Council. They have no say i this matte: “The Swiss
TFederal Councillor js Itke a lawyer or an architect in that
s advice 1s sought and usually heeded , but he is not supposed
to throw his job in a hurry whenever lns employer 1nsists on
having somcthing done differently ” Again, “If they
(mcmbers of the Federal Council) find themselves outvoted
in any matter, they do not resign as in England or France,
they merely pocket their pride and obey the will of the legis-
lative bodies with as good grace as they can muster.” It
is true that a Councillor may resign if he thinks that he is
insulted or that is policy has not been accepted, but there
is nothing to force his resignation. In 1934, the bill for the
protection of public order was rejected. Haeberline was the
author of this bill and he resigned because his bill was rejected
As has already been pointed out, the bills introduced by the
members of the Federal Council are rarely rejected. These
members are  scasoned politicians and they command a lot
of influence with the legislature and thus manage to get then
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hills passed

The Swiss executive 18 partly parhamszntary and partly
non-parliamentary It 15 pachamentary because its members
are chosen by the Ilegislature out of 1ts members
Its members have the right to sit in the legislature
and take part in its procezdings They have to answer
questions 1n the' legislature  They can be criticised by the
legislature  They have to carry out ‘the will of the legislature.
But their responsibility differs from that of the munisters of
a country like England. They do not resign if they are
criticiced or ceasured - In such a case, all that i1s required of
them 18 to readjust their bills or their policies according to the
wishes of the legislature The Swiss executive 15 non-parlia-
meniary bscause 1ts members are not the members of the
legislature.  Uf they are m=mbers of the legislature at the
time of thewr election to the Federal Counci, they must
resign their szats They sit 1n the legislature, but do not
have the nght to vote Their term of office is fixed The
legislature can criticise them, but not dismuss them The
members of the Federal Council need not belong to the
majority party in the legislature

According to Lord Bryce, “In no other modern Republic
is executive power entrusted to a Council instead of to a man
and 1n no other free country has the working executive
so little to do with party politics The Council is not Cabinet
hke that of British .... for it does not lead the legislature and
is not displaceable thereby Neither is it independent of
the legislature like the executive of the United States ..and
though 1t has some of the features common to both, those
schemes differ from both in having no distinctively partisan
character. It stands outside party, is not chosen to do party
work, does not determine party pohitics, yet it is not wholly
without some party colour.” To quote Lord Bryce again,
“lt provides a body which 1s able not only to influence and
advise the ruling Assembly without lesseming 1ts responsi-
bility to the citizens, but which, because 1t is non-partisan,
can mediate, should not arise, ktetween contending parties,
adyusting difficulties and arranging compromises in a spirit
of concihiation, It enables proved admmistrative talent to
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be kept in the service of the nation, irespective of the personal
opinion of the Couucillors upon the particular 1ssues which
may for the moment dinide parties .. . It secures continuity
of executive policy and secures for a plural executive the
merits of a unified executive.”

———

Q 5 A system of government which falls in a
class by itself, which differs from the Pre-
sidential and the Cabinet types, but which
combines certain features of both, is that
of Switzerland ’’ Discuss

Ans. See the answer to the previous Question

Q 6 “The Federal Council is one of the insti-
tutions of Switzerland that best deserves
study”’ Discuss.

Ans Please consult the answer to Question 4

T —

Q 7. Explain the peculiarities of the Federal
. executive in Switzerland

Ans. Please consult the answer to Question 4

S st vt

£=Q 8. Explain the working of the Swiss Legislature

Ans. Switzerland has a bicameral system. Its federal
legislature 15 knowa as Federal Assémbly It consists of
two chambers : Council of States and the National Courcil.

The Council of States 1s the upper chamber It repre-
sents not the people but the umts of the Federaticn It cor-
responds to the Council of States in India and the Senate
mU.S A, and Canada. The principle of equal representa-
tion of the units has been followed. Every full canton sends
two representatives to the Council of States Every half-canton
sends one member There 15 no federal law regarding the
method of election of the members of the Counail of State
thewr tenure of office. Each canton 1s given absolute discret

[y
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in this matter. In 21 cantons, the members are elected by the
people. In 4 cantons they are elected by the legislatures of
the cantons  Their tenure of office 15 4 years in case of 14
cantons, 3 years 1n 8 cantons and one year in case of 3 cantons.
It 1s to be noted that the salaries of the members of the Council
of States are paid by the cantons concerned and not by the
Federal Government.

The National Council is the lower House and represents
the pecople. It 15 really thc Couacil of the Nation. The
number of the representatives sent by any canton depends
upon population Formerly, a canton was entitled to send
one member for every 20,000 persons but at present, the
number has beea raised to 22,000 A big canton like Berne
sends 33 representatives. In order to safe-guard the interests
of the sma'ler cantons, 1t 1s provided that cvery canton or
half-canton shall have the right to send at least onc repre-
sentative to the National Council Formerly, the nife ot the
National Council was 3 years, but it was extended in 1930
to 4 years Itis to bz noted that 1e-clections to the National
Council are very common At present the National Council
consists of 187 members The members arc elected by propor-
tional representation Every male citizen who has reached
the age of 20 and who 1s not excluded from the nights of
citizenship by the laws of the canton 1n which he is domiciled,
has the night to take partin the elechion Every Swiss citizen
who has the night to vote, 1s ehigible to become a member of
the National Council

As regards the powers of the Federal Assembly, those are
enormous According to Article 71 of the Constitution, subject
to the nights reserved to the people and the canton, the supreme
power of the Confederation 1s 1n the Federal Assembly It has
-executive, legislative and judicial powers. The legislature can do
what 1t pleases provided 1t enjoys the confidence of the people.
The Federal Trmbunal does not possess the power to declare
ultra vires any law passed by the National Assembly. Its duty is
merely to enforce the laws passed by the Federal Assembly
The Federal Tribunal 1s the creature of the Federal Assembly
and subordimnate to 1t The Federal Assembly has the power to
pass laws on all those matters which are known as concurrent
subjects. The Federal Assembly plays a very important part in
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the total or partial revision of the Constitution It passes the
annual budget It approves of the state accounts and the decrees
authorising the loans The consent of the Federal Assembly 1s
necessary for treaties with foreign states, the declaration of war
and conclusion of peace The Federal Assembly has the power of
general supervision of Federal admunstration and the Federal
Court It decides conflicts of jurisdiction between the federal
authorities It has also the power to elect the members of the
Federal Council, the President and Vice-President of the Swiss
Confederation, the Federal Tribunal, the Chancellor and the
Commander-in-Chief The Federal Assembly may be vested by
federal legislation wath right of election or confirmation.

In Switzerland, there 1s no such thing as the Speaker of the
English House of Commons The National Council does elect a
President and a Vice-President for every regular and
extraordinary session But he has neither the digmty nor the
prestige of his counterpart in England.

The powers of both the chambers are absolutely equal so
far as the letter of the Constitution 1s concerned. But in actual
practice, the National Council has become more important than
the Council of States. The latter chamber usually allows the
lower chamber to have 1ts way

There are a few things that must be mentioned with regard
to the Federal Assembly There 1s no ministerial responsibihity
as the term 1s understood i1n England. The members of the
Federal Council are not the members of the Federal Assembly
They are not responsible to it for their departments The
Assembly cannot turn them out by passing a vote of
no-confidence against them. Moreover, the bills introduced by
the Federal Council are very rarely rejected or materially
altered by the Federal Assembly The institutions of direct
democracy in Switzerland have also weakened the position of
the Federal Assembly. The Federal Assembly cannot say the
last word on legislation In order to become law, the bill must
be passed by the people themselves. Another feature to be
noticed 1s that unhike other countries, the bills are introduced in
both Houses of the Federal Assembly simultaneously. Itis not

necessary that they must be passed by one chamber and then
sent to the other chamber.

v



258 THE SWISS CONSI1ITUTION

Q. 9. Write a note on the Swiss Judiciary ?

Ans. The Swiss Constitution provides for a Federal
Tribunal for the administration of jusuce in federal matters
The members of the Federal Tribunal are to be clscted by both
Houses of the Federal Assembly sttting 1n a joint sesston The
Judges hold office for 6 years But they are re-cl:cted so long as
they desire to continue 1 offise At present, the total number
of the Judges 1524 Any Swiss citizen who is chgible to be
elected a member of the Natonal Council can bz elected a
member of the Federal Tribunal But he must not be a member
of the legislature or hold some other office of profit

For the tnal of avil cases, the Federal Tribunal sitsin
three sections In the first section, it tries cases in its original
jurisdiction between the Confederation and the cantons. In the
second section, 1t exercises 1ts appellate jurisdrction 1n cases
commg up from the Courts of the Cantons In the third section,
1t deals with accusations of treason against the Confederation
and with other offences against the fedeial laws.

For criminal cases, the Federal Tribunal 1s divided into four
chambers, and one of them functions as a grand jury In all
criminal cases before the Tribunal, the accused s entitled to
have the 1ssues determmed by a jury of 12.

The jurisdiction of the Federal Tribunal extends to all civil
suits between the Confederation and the cantons or between the
cantons themselves It also tries cases between an individual or a
corporation, and the Confederarion or suits between a canton
and an individual or a corporation It has also functions as an
admimstrative court The Fedeial Assembly not only elects
the members of the Federal Tribunal, but also has the power to
enlarge 1ts jurisdiction

It1s to be noted that the Federal Tribunal 1s not so powerful
as the Supreme Court of U S. A. The reason for this 1s not far
to seek The Federal Tribunal las not the power to declare the
laws passed by the Federal Assembly as ultra vires. Evenif a
Federal law encroaches upon the sphere of the canton, there
is no remedy 1n Switzerland. But the Federal Tribunal has the
right to declare ultra wvires a law passed by the legislature of a
canton. Morcover, the Judges of the Supreme Court of U. S. A.
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hold office for life But in the case of Switzerland, the members
of the Federal Tribunal are elected only for 6 years, although
there 1s the custom to,re-elect them But this fact does certainly
weaken their position

Before 1914, whenever a controversy arose between the

Federal Government and a citizen 1avolving some question of
administrative law, the matter was decided by the Federal
Council However, an appeal was allowed to the Federal
Assembly But mm 1914, an amendment of the Constitution
authorised the establishment of an Admumstrative Court.
However, the Constitution of the Admimistrative Court was left
to the Federal Assembly In 1921, the Administrative Court was
established But 1t 1s to be noted that the number of cases under
administrative law 15 not very large so far as the Federal
Government 1s concerned and the other cases involving
administrative law are dxsposcd'of by the Admustrative Courts
of the various cantons. —_

e Q 10. Discuss the system of direct democracy in

Switzerland? -

Ans. About direct democracy in Switzerland, Loid Bryce
says, “Nothing 1n Swiss arrangements 1s moie 1nstructive to the
student of democracy, for 1t opens a window 1nto the soul of the
multitude Thewr thoughts and feelings are seen directly, not
refracted through the medium of elected bodies’® About direct
democracy in Switzerland, three institutions have to be noticed
and those are the Landsgemeinde, the initiative and
referendum

According to  Prof Brooks, Landsgemeinde is ‘‘the most
picturesque and fasicinating” of all the political nstitutions 1
Switzerland. It1s a meeting of all the adults of the canton 1n the
open air and under the presidency of a person called
Landamman Such an assembly meets once a year Such a
meeting represents the purest' form of democracy “mn which
the sovereign power of people 1s directly exercised 1n all the
critical acts of the government by the full assembly of citizens,
forming the largest and most conspicuous example of what
Rousseau and certain other political philosophers regard as the
only democracy?’ (Lloyd) The power of the Landsgemeinde
vary from canton to canton, but generally their powers are the
following:—
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(1) Revision of Constitution, (2) Passing of ordirary
legislation, (3) Election of Executive and Judicial Officials
of the canton, (4) Creation of new offices and the fixing
of their salaries, and (5) Taxation, debt 1ssucs, alicnation
of public property and grants.

Formerly, the institution of Landsgemeinde was very
popular 1n Switzerland. Such an institution existed in 11
out of the 13 cantons and half-canton during the 19th century.
By 1920, their number had decreascd to 6. At present,
the institution exists only 1n five cantons

Referendum and Initiative.

The mmuative 1s a posiive device and the referendum
1s a negative device. The mmnatve 1s compared to a “sword
with which 1t cuts the way for the enactment of 1ts own 1deas
wto law”. The referendum 1s like a “shield with which
the people ward off undesirable legislation.” The nitanve
15 the method by which a certain numbsr of voters can
request and compel the members of legislature to discuss a
certain bill which they have forwarded to the legslature
This does not mean that the bill must be passed But the
legislature has to discuss the bill which the people considered
to be important and urgent from their point of view. Switzer-
land 1s the home of mmitiative. The term referendum implies
that a bill which has been passed by the legislature may be
referred to electorate for their approval. The object of the
referendum 1s to know the will of the people as expressed
by direct vote of the majority of the citizens qualified to
vote. Referendum may be optional or compulsory. When it
15 optional, 1t 15 not necessary that every bill passed by the
legislature must be submutted for the approval of the people.
But 1n the case of compulsory referendum, the bill has to
be referred to the people for their approval or rejection

In the case of federation, the referendum 1s compulsory
in the case of constitutional laws, But 1t 1s optional in the
case of ordinary laws, Article 89 provides that federal laws
are to be submutted for acceptance or rejection by the people if a
demand is made by 30,000 citizens or by eight cantons Federal-
decrees which are of general effect and are not urgent are hke-
wise submitted on demand. It is the duty of legislature to decide
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as to what decrees 'are of general effect and what are not
urgent. e )

In the case of Cantons, the compulsory form of referendum
1s taking the place of optional referendum There 1s compulsory
referendum 1n all the cantons for amendments to the Consti-
tution. In certain cantons, referendum 1s provided for the
adoption’ of the ordinary laws also There is only one canton
where there is neither optional nor compulsory referendum
for the adoption of the ordinary laws

The institution, of mmtiative 1s used in the federation for
constitutional laws in the two forms, the formulated form and
the unformulated form. It 1s not used in the federation 1n
the case. of ordwnary laws The unformulated 1itiative 1s put
in general items. If the Fedaval Assembly approves of i, it
has to undeitake the revision of the constitutionr 1n the way
provided n « the mmtiative demand It has to submit the same
for 1its adoption or rejection by the pzople and the cantons.
If the Federal Assembly does not approve of 1t, 1t has to refer
the matter to thes pzople in order to ascectain as to whether
the pzople 1n favour .of it or not. If the majority of the Swiss
citizens vote 1n favour of the proposal, the Federal Assembly
has to revise the constitution according to the decision of the
people In the case of formulative 1mtiative, the demand 1s
made 1n the form of a bill complete 1 all 1ts details, In
such a case, the Federal Assembly must submit 1t for the
approval of the people and the cantons. If the Federal Assembly
does . not approve of 1t or recommends to the people the
rejection of the bill* proposed, 1t has to submit to the people
the origmal bill, its own substitute or 1ts proposals for rejection
To become law, the bill must be accepted by a majority of
voters 1n 2 majority of cantons.

Itis desirable to explain the procedure of referendum.
As arule, the people are summohed once or twice a year to
vote upon the bills which have already been passed by the
Federal Assembly or the legislature of a canton In the case
of optional referendum, certain preliminary formalities have
to be gone through. If the people want to reject a bill
which has been passed by the legislature, they must collect a
certain number of signatures within a certain period. The period
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is 90 days 1n the case of federal referendum but varies from
one month to.12 months 1n the case of the various cantons.
In the case of some cantons, the number of signatures re-
quired 15 500, but in the case of federation, the number is
30,000 Once the demand for referendum has been made
within the prescribed period by the prescribed number of
voters, a date 1s fixed for popular voting While fixing the
date, 1t is always kept in mind that the suoooriers and
the opponents of the bill should get sufficient time to put
forward thewr points of view before the public If the popular
vote goes against the bill, the executive declares the same as
null and void

A few words may be said regarding the working of the
imtiative and referendum in Switzerland It 1s calculated
that between 1848 and 1935, the people were called for
referendum on 123 occasions. Between 1874 and 1938, there
were 38 compulsory constitutional referenda Out of these,
the people gave their approval in 31 cases and rejected only
m seven cases During the same period, there were 45
referenda on the ordinary laws The people gave their approval
1n 29 cases and rejected the bills in 16 cases. During the same
period, there were 31 constitutional imtiatives In 5 cases.
the Federal Assembly put forward its own substitutes The
people accepted the proposals only 1n seven cases and rejected
itn 24 cases The people accepted the substitute proposals
of the Aswembly in 4 cases out of 5. Itis clear from above
that referendum 1s more effective than the imuiative Optional
referendum 1s not adopted 1n many cases. The number of
voters who go to the polling stations, 1s nét very large. Usual-
ly, the people have rejected the radical measures

——— e

£=>Q. 11. What factors have been responsible for the
successful working of democratic institu-
, tions in Swiizerland ?

Ans Switzerland is the home of direct democracy She has
been praised for her successful experiment 1n direct democracy.
The credit 1s all the more greater because the Swiss are
divided by race, language and religion There are three officially
recogmised languages, viz, German, French and Itahan There
are also differences of religron. There are Protestants, Catholics
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and Jewsin the country. However, the successful working of
direct democ-acy 1n that couatry is attubuted to many causes

(1) One factor which has contributed to the success of
democracy 1n Switzerland 1s the small size of the country. This
helps them to organmiss themselves for the discussion and
settlement of their problems It is the small area of the country
that helps the people to work the institutions of refcrendum
and imtiative successfully.

(1) Another cause of success 1s the absence of
partisan spirit. Party system 15 not strong in the country
No minority group hasany grievance The people belonging
to different shades of opimion work harmomously with one
another There are no parties based on differences of race,
religion and language. There 15 not much of exciiement and
propaganda at the time of elections  As a rule, the wise and the
best persons are sent to the legislatures so that the country may
gam from theirr wisdom

(1) Another remarkable feature of Switzerland is the
absence of corruption from public hfe. All appointments are
made on the basis of merit Thus has resulted 1n efficiency of
administration.

(iv) The democratic nstitutions have served as a training
centre They have encouraged the spiurit of responsibility and
self-sacrifice. It had destroyed the spirit of 1intoleration and
selfishness It has created a high civic sense among the people.

The people are public-spirited and no wonder they work
their democratic 1astitutions successfully.

(v) The Swiss are peace-loving and patriotic people. They
are passionately devoied to their country. They are not led
away by emotions Ordmarly, they bring to theirr work a
balanced judgment All this has resulted 1n good public Life.

(vt) The ncutrahty of the country has also been partly
responsible fo. the abscnce of party divisions in the country
Thlcrc are no complications arising out of an active foreign
pohicy.

(vir) The Plural Exccutive in Switzerland has also added tc
the stability in the politics of the country and no wonder the

people of Switzerland are praised for their successful experiment
in democracy.



The American Constitufion

£="Q. 1. What are the characteristics of the American
Constitution ?

Ans. The Amerncan Constitution has many charac-
terisics. In the first place, America has a written Con-
stitution which was adopted in 1787 and camec 1into force In
1789. But this does not mean that the whole of the con-
stitutional law of America 1s to be found in that document.
We have also to take into consideration the 21 amendments
in the Consttution. In addition to this, many statutes of
the American Congress form a part of the constitutional law
of America Moreover, we cannot think of written Constitu-
tion of Amernica without considering the important judgments
given by the Supreme Court from time to time on constitutional
1ssues.  The statutes of the State Legislatures also form a part
of the American Constitutional Law.

2 Another characteristic is the rigidity of the Constitution.
When we compare the system of amendment of the
American Constitution with that of other countries, we
find that the American method is most difficult. That is
the reason why there have been so few amendments during the
last 160 years. Itisto be noted that out of the 21 amend-
ments, the first 10 amendments can be considered a part of
the ongmnal constitution 1tself Three amendments were
made necessary by the Civil War. Thus, very few amend-
ments were made during the 19th century. The Constitution
describes two ways of proposing amendments and two ways
of ratification A constitutional amendment can be proposed
either by two-thirds of both Houses of the Congress or the
Congress can call a National Convention for the purpose of
drafting amendments on the application of the leguslatures of
two-thirds of states. The proposed amendments may. be
ratified either by the legislatures or by Conventions in three-
fourths of the states It 1s the Congress that decides which
method of ratification is to be used. Excepting one amend-
ment, all other amendments have been proposed and ratified
In the same way. They all have been proposed by a resolu-
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tion of the Congress and ratified by the legislatures of the
states. Formerly, there was no time limit for the ratification
of the amendment. One state ratfied a proposal after 80
years. But now 1t 1s provided that the work of the ratificat on
must be completed within seven years. Otherwise, the proposal
is lost. If a state once gives 1its consent to an amendment, 1t
cannot go back on it. Butif a state has rejected a proposal,
it can ratify 1t later on. It may be noted that there are certain
things which cannot be amended at all. The night of every
state to equal representation tn the Senate cannot be taken
away by any amendment except with the consent of the
state concerned. Moreover, no state can be divided into
two or more states and no states can be amalgamated into
one state without the approval of the legislatures of the states
concerned. ,

The critics pomnt out that the svsten of amendment is
extremely rigid and makes 1t difficult for any constitutional
change to take place. The law of the country cannot be
changed to meet the changing needs of the country The
system 18 undemocratic. Thrteen states can stand in the
way of the passing of the amendment although 35 states are in
favour of 1it. It is pomnted out that if we tak. the least
populated 13 states, their total population does not come up-
to the population of only one state of New York. But these
msignificant 13 states can stop the progress of the country. It
1s pointed out that 33 members of the Senate can stand in
the way of the passing of the amendment. Moreover,
it1s the states and not the people who are the preponderant
elements in the ratification. The number of the persons involved
in the whole process of proposal and ratification of the Consti-
tution 1s about 7400. These people have no mandate from
the people for the acceptance or the rejection of the amend-
ment Butitisnot to be believed that the American Con-
stitution is so rigid that it cannot be changed at all. 'We know
that between 1913 and 1933, 6 major amendments took place.
Prof. Munro says that the Amerncan Constitution “is a hving
organism, a Darwinian, not a Newtonic affair”.

3. Anmerica has a federal form of government. Unlike
Canada where the federal government is very strong and that
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government has the residuary powers also, the American
Federation 15 weak because the residuary powers vest with the
states and the Federal Government has been given some
specified powers. The Ameriean Federation resembles the
Federation of Australia and differs from the Indian Federation.

4, The American Constitution is based on the theory of
separation of powers This 15 due to the fact that the tathers
of the American Constitution were nfluenced by the philosophy
of Montesquieu and Locke There 1s no combinauon of the
legislative and the executive functions as 1s the case under the
parliamentary system of England In the U S A, the President
15 elected by the people The Congress 15 elected by the
people. The judges of the Supreme Court are nominated by
the President, but once appomnted they hold office during
their good behaviour for the rest of ther lives. Neither the
President nor the members of his Cabnet sit in the Congress.
They are not responsible to the Congress No adverse vote
of the Congress can turn out the President or his Ministers.
Similarly, the Congress cannot be d.ssolved by the President
Both the Houses of the Congress are elected for definite
pertods and theiwr life cannot be termmated by an order of the
President. It 18 to be noted that although there 1s separation
of powers, 1t 1s not complete. The state is an organism and
it is impossible to divide the various organs of the state into
water-tight compartments Moreover, the growth of the party-
system 1S acting as a bridge between the executive and the
legilature As a matter of fact, there 15 more of co-opera-
tion between the two than 1t was ever before.

5. Another characteristic of thz Constitution 1s the
checks and balances. The President has been given the power
of making the appomntments, but those must be ratfied by
the Senate. The President can make treaties, but those have
to be ratified by the Senate. The President can declare war,
but he can do so only with the approval of both Houses of
the Congress. Likewise, the Congress can make laws, but
those laws arec not valid unless they are approved of by
the President. The President has been given two kinds of veto
powers If a bill has been passed by the Congress towards
the end of the session, the President can finish the hill
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by just keeping it in his pocket or not teking action on 1t
This 1s known as the pocket veto. The President may refuse
to sign the bil passed by the Congress. Butif the Congress
passes the sams bill by a twow-.huds majonity, the bil 1s
passed over the veto of the President This 1s known as  the sus-
pensory veto Moreover, the President can and does exercise
a lot of influence over the legislauon in the Congress by
sending messages. The Congress has the power to impeach
the President and remove him from office The President
has the power of pardon and repriecve. The Congress can
pass the laws, but the Supreme Court can declare them ultra
vires The two branches of the legisla ure, the Senate and
the House of Representatives, are balancedt against each other.
The federal authority 1s set up azainst the State Government.
The State Government 1s balanced by the Local Government.
Behind all the organs of government, there hes the power of
the people.

According to Lord Bryce, “The ultimate fountain of power,
popular sovereignty, always flows full and swong, welling
up from its deep source, but 1t 1s thereafter diverted into many
channels, each of which 15 so confined by skilfully constructed
embankments that 1t cannot overflow, the watchful hand

of the judiciary being ready to mend the bank at any pomnt
where the stream threatens to break through.”

6 Another characteristic of the Constitution 15 the doctrine
of judicial supremacy. In the case of England, the legislature 1s
sovereign and 1t can pass any law it pleases There are no
Iimitations on 1t The Courts have no power 10 declare any law
of Paahament as unconsututional or iliegal or wltra vires. But in
the case of U. S. A, thelaw of the country 1slaid down in a
written constitution. If any law of the Congress or a State
Legislature 1s against any provision of the Constitution, that Jaw
has to be declaced ultra vires. It1s pomted out that between
1780 and 1937, 64 Acts of the Congress out of a total of
approximately 58,000 were declared ultia wires and un-
constitutional by the Supreme Court. It1s to be noted that
the judicial supremacy reduces the power of Congress and makes
1t a non-sovereign law-making body. It 1ssaid that the Congress
1s1n perpetual stage of non-age and the people of America are
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bound by the testament which was made for them by their fore-,
fathers 1n 1787 * According to Sir Maurice Amos, the National
Government ought to be compared not to an infaat, an alien ot
a married woman, but to an _agent to whom certain authorities,
have been delegated by the sovereignspsople Another evil of the
system 15 that the questions are decided by the Supreme Court
not on therr' merits, but on political grounds The Supreme
Court set aside many laws relaung to the New Deal of President
Roosevelt.

v t

. 7 The Amencan Constitution emphasises the sovereignty
of the people, The Preamble of the Consutution runs thus
“We, the people of the United States, in order to form a more
perfect union, establish justice, insure domestic tranquillity,
provide for the common defence, promote the general welfare’
and secure the blessings of liberty to ourselves and our posterity,
do ordawn and establish this Constitution for the Unmited States: of
America” Inthe words of Madison, the American system 1s
based on “that humble . determination'which ammates every
votarys of freedom to rest our political experiments on the
capacity of mankind for self-government”.

[

8. Like the Indian Constitution, the American Constitution
guarantees certaimn fundamental rights to the people.

9. Arother feature of the American Constitution was the
spoils system. At the beginning, ‘what used to ‘happen was that
as soon as a new President was elected, he pleaséd his sﬁpporters
by giving them jobs These people remained 1n office so long as
the president' durmng his tenure of office They all worked for’
their President during his' tenure of office Their attitude was
highly partisan. If their ‘President was defeated at the next
elections, they all had to go ' The new President was bound to
appoint all those who had supported him.'It s evident that
such a system led to msufficieney, corruption and irresponsi-
bility. “Experienced and worthy public officials were ousted on
all sides to make room for political henthmen The public
Services were thrown mto demoralisation every time a change of
administration took place The President was harrassed almost
beyond endurance by place-seekers and their friends. Congress-

[ ! T



-«

CONVEKTIONS 269

[ t )

men tended to become more solicitors and dispensers of patron-
age Admmstration fell to a general low level, politics itself
grew more mercenary and corrupt.”” In order to remove the
evils of the spoils system, a law known as the Pendleton Act was
passed in 1883, by whick a system of competitive examinations
was ntroduced. In this way,, about 80 per cent of the public
services came to be recruited by means of competitive exami-
nation Even now, the President possesses thc power to appoint
about 20 per cent of the public servants, This system remains on
account of reluctance of the Congress to give up the patronage.

peea———

£="Q. 2 What are the conventions under the American
Constitution ?

Ans Itis true that the U S.A. hasa written Constitut-
tion but this does not mean that there are no unwritten
clements in it A critical examination of the American system
of administration shows that there are the following conventions
m the countryi—

1. Although the framers of the Constitution provided
for indirect clection of the President, the clection has practi-
cally become direct. The people elect thc members of the
college of clectors It is the members of electoral college who
clect the President. But a convention has grown that the
members of the electoral college who belong to  the various
partics must vote for that person who has been nominated by
thud party as a candidate for the Presidency, Since the members
of clectoral colleges must vote on the party lines, the election
of the President 15 practically completed as soon as the results of
the members of the clectoral college are declared. When the
people vote for a particular person for the college of clectors,
they know that by voting for him, they are actually voting for
that person who has been nominated as a candidate for the
presidency by the particular party to which that particular
candidate  for  the clectoral and purposes, clection

college  belongs Thus, to all intents has  become
direct,
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2. Another convention 1s that no American President will
stand for re-election for the third time. The precedent was sct
by Washington himself. The result was that even when anybody
stood up for election for the third time, he was defeated. But an
exception took place in the case of President Roosevelt. He was
clected for the fourth time But it is pointed out that it was due
to the circumstances created by World War I1.

3. Another conven'ion 1s the senatoiral courtesy Accord-
1ng to this, if the President makes appointmsants 1n a state, he
must do so after consulung thz mz2mbezrs of the S:nate from that
particular State Asa matt:r of fact, wha: actually happzas 1s
that the Senators from that Statc make the choics of the p2rson
or persons concerned and the President merely confirms them

4, The growth of the party-system has lhinked up the
legislature and the executive. The reason 1s that the party which
has elected their President, may also have a majority 1o the
Congress. Thus, the cmergence of the party system has
linked the exccutive and the legislature

5. Another convention is the growth of the Cabinet of the
President. Although the Consutution did not provide for a
Cabinet of the President, the numbsar of the ministers who are
apponted by the President to help him 1n his work, 1s increasing
every day

6 Another convention 1s that the American President
gives weekly interviews to the Washington Press. In this way,
he keeps the people informed of what he intends to do

7. The representative should belong to the constituency
which he seeks to represent.

8 The powers and prestige of the Speaker are wholly
the product of usage

9. The rules and regulations according to which the
House conducts 1ts business are the product of custom.

10. The Speaker of the House of Representatives is chosen
by the House 1tself, but actually he 1s the nominec of the
majority party and one of its great leaders '

Regarding the conventions of the American Constitution,
Prof Beard says* ,“The most complete revolution n our
political system has not been brought about by amendments or

by statutes, but by the customs of political parties 1n operating
the machinery of Government.,’

— N —

*
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Q. 6. Explain the statement that while in England
the legislature is supreme, in the U. S A,
the Constitution is supreme.

Ans. This refers to the supremacy of the American

Constitution and for that please refer to point 6 of Q 1.

Q 7. Describe the system of amendment of the
American Constitution.
Ans. Please refer to point 2 of Q 1.
£="Q. 8, Write a critical note on the American
President ?

Ans. The American President 1s elected for four years but
he can be re-clected The fathers of the Constitution provided
for an indirect system of election of the President 1n order to
avoid the danger of demagogues The people were to elect the
members of the College of Electors and the latter was to elect
the President But asa result of the growth of a convention,
the election of the President has become direct The reason is
that candidates of the various parties for the College of electors
have to give an undertaking to their parties that if they are
elected, they will voie for thewr party-candidate for the
Presidency The Presidential electors have become ‘‘automata,
mere registrants of their party’s choice of Presidential
candidates” (Laskij. On account of this convention, when the
people go to the polls to elect the members of the College of
electors and vote for a particular candidate belonging to a
partucular party, they know fully well that they are actually
voting for that party’s candidate for the Presidency. Thus the
National Convention has come to play a very important part
1n the nomnation and election of the President

According to the Constitution, the American President
must possess certamn qualifications. He must be at least 35
years of age He must be a natural born citizen of the U. S. A.
He must have resided in the U.S. A. for a period of at
least 14 years.

It 1s not necessary that a very strong man 1s the best
candidate for the American Presidency It is desirable that
the candidate should make a popular appeal. He should be
able to carry his state with hum. Ordarily, that candidate
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is preferred who belongs to a big state like New York and can
also carry hisstate withhim A Roman Catholic will not
be accepted as a candidate The same will be the case with
a disbeliever n Christianity He should have reputation for
firmness of character, intellectual ability, good famly ufe
and as a good admimstrator Formerly, 1t was a qualification
to be born poor and then having nsen to power through
industry and hard work, but that s no longer so in the 20th
century

The American President gets a salary of 75,000 dollars
annually. He has lus official residence in what 1s known as
the White House He gets a large number of other allowances.
Like the King of England, heisabove law. So long as he is
the President, he cannot be arrested for any crime wrespective
of the seriousness of 1ts nature No court can try him.
However, he can be impeached for treason, bribery or other
high crimes  He can be removed only by means of impeach-
ment The President 1simpeached by the House of Repre-
sentatives before the Senate. But impeachments have been
very few.

Powers of the President: Executive Powers.

1. Tne Constitution prowvides that itis the duty of the
Piesident to “take care that all laws be fauthfully executed »
At the time of assuming his office, the President has to take
the oath to “preserve, protect and defend the Constitution of
.the Umted States ”

2. The President s the supreme director of the adminis-
tration of the country He has to 1ssue directions to the heads
of the various departments and also to their subordinates.
He has been given the power of making ordinances to enforce
the Jaws and run the admunistrative machinery

3. As the President 1s responsible for the efficient working
of the admimstrauion, he has been given the power to make
appomtments. The appointments are of two kinds. To the
first category belong those officials whose appointment 1s made
by the President, but the confirmation of the Senate is necessary
About 15,000 to 16,000 persons belong to this category. The
second category includes those officers whose appomntment is
vested by the Congress in the President alone, or the Court of
Law, or the heads of the departments. It1s to be noted that the



274 THE AMER:CAN CONSTITUTION

Senate usually gives a free hand to the President to appoint the
members of his Cabinet. Similarly, the President 15 given a
free hand in the choice of diplomatic representatives and
personal envoys. But the appomntments to the Supreme Court
are very thoroughly scrutimsed The President can nominate
and keep an official 1 offize even agamnst the will of the
Senate. The President may appoint a person, but the Senate
may rcject the same

A reference may be made to the conveition of Senatorial
Courtesy 1n this connection. ““Staied biiefly, thisis th: pracuce
of refusing to confirm the nomination ot any local officer such
as a Post-Master or Collector of [nternal Revenue, unless the
nomunee 15 sausfactory to the Senator or S:nators from
the state concerned provided of coursc that the Senators
are of the same poliucal party as the President himself

4 The President 15 the Commander-in-Chief of the Armed
Forces of the country In that capacity, he has been empow.red
to do anything to overcome the enemy.

5 The President appoiwnts ambassadors and recewves
ambassadors  He can appoint even spacial envoys  The Prest-
dent carries on his foreign relativns with the help of Ins
ambassadors and subordinates He 1s given the right of entering
into treaties with foreign countries But those treaties must be
ratified by a two-thirds majority of the Senate.

A way has been found to avoid the sanction of the Senate.
Instead of calling the treaty a tireaty, the same has been
named as an “executive agreement ’ Such an agreement docs
not require the sanction of the Senate

" 6 The President can declare war but he can do so only
with the consent of the House of Representauves and the
Senate However, the President may create such a situation
that the war becomes 1nevitable

7. The President has the exclusive power to recognise
other states Franklin Roosevelt recognised Soviet Russia
m 1933 Theodore Roosevelt recognised Panama as an
independent state 1n 1903. Wilson brought about the down-
fall of the revolutionary government of Huerta in Mexico by
withholding his recogmtion from that government.

8. The President has the power of pardon, reprieve and
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amnesty The power of pardon 1s subject to two limitations
The offender must be convicted of ‘offences against federal
laws, The President cannot excrcise the power if the offender
has violated alaw of a state. The second limitation 1s that
the President cannot pardon an offender who has been punished
by impeachment By means of reprieve, the President can
postpone the execution of the sentence In the case of amnesty,
action 1s taken by the President on the recommendation of
the Attorney-General. This action 1s taken when a large
number of persons are guilty of some pohtical offence

Legislative Powers.

In spite of the fact that the American Consuitution is based
on the theory of the separation of powers, and the President
and the Congress are independent 1in their respective spheres,
American President exercises a lot of control in the legisla-
tive field It 1s true that the President does not possess the
power of summoning the Congress except mn special sessions
Itisalso true that he cannot adjourn prorogue or dissolve
any House of the Congcess Itis true that he cannot mtiate
any bill 1n the Congress Itis also true that he cannot sitin
the Congress and participate 1n 1its work, although Washington
addressed the members of the Congress But 1t cannot be
denied that the President has a lot of contiol 1n the legislative
field

1 The President has been given two kinds of veto powers .
Suspensive veto and Pocket veto When a bill 1s passed by
the Coneress, 1t 1s sent to the President for his assent But the
President may veto the bill  However, the Congress can repass
the same bill by a two-thirds majority, and the bill passes even
over the veto of the President 1tis to be noted that the veto
power has been used very frequently by the Presidency
Between 1789 and 1925, this veto power was used for about

600 times. DButit was only on thuty-six occassions that this
suspensive veto of the President was reversed The Congress
has no time to pass a bill twice. Under the circumstances, the
President can hill any measure which he dislikes by the use of
his suspensive veto

2. The President can fimish a bill by the usc of the pocket
veto. Ifa bill1s sent to the President for his assent, and within
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less than 10 days the Congress 1s adjourned and the President
has not given his assznt to 1t within that period, the bill 1s
automatically rejected Thus 1s called the pocket veto.

3. The President exercises a lot of influence on legislation
with the help of his power of sending messages The Consti-
tution requires the President ‘‘to give to the Congress from
time to time information on the, state of the Union, and
recommend to their consideration such measures as he shall
judge neccessary and expzdient The President sends a message
at the beginning of every session of the Congress In these
messages, the President puts forward his own programme and
also gives directions to the Congress to pass legislaton-of a
particular type. The Congress dare not ngore the messages
of the President. When the President addresses a msssage to
Congress, the same is broadcasted to the nation The message
is reproduced verbatim 1n every news-papzr Editorials are
written on 1t  The message 1s discussed 1n discussion groups
The result isthat th= Congress cannot afiord to 1gnore the
message sent by the Pressident The Committezs of th= Congress
frame hills concerning the various parts of the message and
introduce the same 1nto the Congress Many important legisla-
tive mecasures passed by the Congress owe their origin to the
messages from the President Sometimes, these messages contain-
ed important declarations of state-policy The famous Munroe
Doctrine was enunciated 1n a message to the Congress The
famous 14 pomnts of Wilson 'which formed the basis of the
Peace Scttlement of 1919 were embodied 1n a message to the
Congress g

4. The President can legislate on his own account. This
he can do that by the issue of “‘executive orders’’ which have the
force of law. This power 18 sometimes known as the “Qrdi-
nance Power”. This power resembles the delegated legislation
in England As the laws passed by the Congress omit the minor
details, these have to be supplemented by the executive orders
of the Presidenc ‘

5. Formerly, the Congress used to have control over the
budget The Act of 1921 has made the President the manager
of the finances of the country At present, the budget 1s prepar-

cd under the supervision of the President and estimates are
approved of by the President.



AMERICAN PRESIDENT 277

6. The President has the power to call both or either
House of Congress m a special session. In 1933, Roosevelt
called many special sessions of the Congress to pass important
legislation. This pawer can be exercised by the President in
his discretion

7 The President can influence legislation by meeting the
Chairmen of various commaittees and other influencial members
in his own office or over a cup of tea, and 1mpress upon them
the necessity of passing a particular legislation  According to
Ogg and Ray, “His (President’s) acts may range all the way
from origmmal encouragement or gentle persuation to hold
ulumatum e g, a threat to hold Congress in session until 1t
does what he wants, or per chance to veto proposed legislation
if persisted 10’
£=Q. 9. What are the legislative powers of the Ameri-

can President ?

Ans. Please refer to Question 8 above.

Q. 10. Explain the system of election of the
American President ?

Ans. Please refer to Question 8 above.

£=>Q. 11. Describe the relations between the American
President and the Congress.

Ans. What s required to be shown m this question is
how far the President influences legislation and controls the
Congress and how far the Congress influences the actions
of the American President. The student should compare the
powers of the President with those of the Congress.

K="Q. 12. Compare the position of the American
President with the British Prime Minister.

Ans. Please refer to the Constitution of England where
this question has already been answered.



278 THE AMERICAN CONRSTITUTION

Q. 13. Write a note on the American Cabinet
and compare it with the British Cabinet.

Ans. Itistrue that U.S A. has not a Cabinct form
of Government, but the American President has a Cabmnet
which differs matenally from the  English Gabinet
The Constitution does not mention a Cabinet which formulates
m its collective capacity the policy of naunon The only
reference 1s to the heads of the departments who may be
consulted by the President From 1791, the President has
been summoning the mecetings of the heads of the executive
departments for the discussion of important matters As
a rule, the meetings are held twice a weck The proceedings
are informal and confidential The heads of the departments
are known as the Cabinet and their number 1s at present
10 The Cabinet is a body of adwisors to the President It
is not a Council of colleagucs with whom he has to work and
upon whose approval he depends Franklin Roosevelt went
ahead with his plan for the change of the Supreme Court
without most of the members of the Cabinet. The members
of the Cabinet may influence the decisions of the President,
but they cannot control him. The President can overrule
them. President Lincoln 1s said to have made the following
remarks when all the seven members of his Cahinet differed
from him “Seven nays, one aye. The ayes have 1t”’. Itis
said that President Jackson had his “Kitchen Cabiet”
which was far more influential than the official Cabinet. A
member of the Cabinst should always remember that he
will Iive lis term 1n the President’s shadow. Tis own sub-
stance will depend upon the will of the President. Wilson
treated his Secretaries of State like office-boys. When Lin-
coln became President, Seward was more widely known than
the President, and he expected that Lincoln will do what he
will say, but that did not come out to be true

The President consults the mimsters to clarify his own
mind and not to find out a collective decision It is no
business of the minister to resent the decision of the President
His only duty is to carry out the will of the President so Jong
as he can. He should never forget that his resignation will
ave no effect at all. The cleverness of the minister  depends
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upon the fact that he can persuade the President to accept
his point of view.

Cabinet office 1s an 1nterlude 1 a carrier. It is not gz
carrier by itself You continue so long as you agree to act
as the President’s man The office has rarely served as
a high road to the Presidency.

There 1sno collective responsibility among the munisters,
A few of them may be turned out, but the others may be
allowed to continue

The members of the Cabinet do not sit 1n the Congress,
They may be required to give information to the Congress
They mdy have to appear before Commutrees to defend the
measures they have advocated They may make public
sheeches 1n support of the general policy of the Goverament,
But they should never resume that 1t 15 their own show which
they can run 1n any way they please They should not pe
over-enthusiastic  They should know that if they shall do
so they may be dismissed Like Mr Lansing who was dismissed
by President Wilson

©="Q 14. Explain the composition and powers of the
American Senate

Ans The Senate consists of 96 members As 1t 1s the House
of the States, the Senators are the representatives of the States
The Constitution prowvides that every State, whetner big or
small, shall have the right to send two members to the Senate,
No state can be deprived of its right of equal representation
to the Senate even by means ot a constitutional amendment
aganst 1ts own will

Formerly, the elections of the Senate were indirect The
Senators were elected by the members of the State legislatures
But in 1912, the system of election was made direct by means
of a constitutional amendment Thus, sice 1913, the Senato. =
are elected directly by the people of the states concerned The
system of election 1s the same as in the case of House of
Representatives It 15 to be noted that this constitutional
amendment has brought about a revolution 1n the status
and prestige of the Senate, It can legitimately claim to have
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the same representative character as 1s poscessed by the House
of Represcntatives.

A Scnator is elected for 6 ycars, but one-third of the
whole retire after every two years The result s that the
whole of the Senate 1s never dissolved.  The Senate becomes
a continuous body. Morcover, the Scnators are re-clected
many times. Three or four terms are not rarc.

Senators have the same rights and privileges as the mem-
bers of the House of Representatives have. They cnjoy the
freedom of specech 1n the House, They cannot be arrested
while attending a session, going to and returning from it
for any offence except felony, treason or breach of peace.
The Scnators get an annual salary.

Certain qualifications are required from the members
of the Scnate. The first qualification 1s the residential
qualification. A Senator must be a resident of the state
which he seeks to represent. He must be a citizen of the
Unmnited States of not less than 9 years’ standing. He must
not be less than 30 years of age.

The Vice-President of the U.S A. 1s the President of
the Senate. This is the only function of the Vice-President
The Vice-President presides over the meetings of the Senate
and has a casting vote in the case of tic

Powers and Functions of the Senate.

R The American Senate 1s the strongest sccond Chamber
in the world. It hasbeen given both executive and legislative
powers.

1. As regards the legislative powers of the Senate,
Money Bills cannot originate in the Senate. They must
originate in the House of the Representatives. But this does
not mean that the Senate has no control over Money Bulls.
It has rightly been pomnted out that the Senate can strike out
every-thing from the Money Bill except its title. It can insert
completely new proposals of its own Although techmecally
it cannot amend the Bill, the actual result is that the Senate
‘puts forward a wholly new 'Bill.  Sometimes, the amendments
made by the Senate may run to hundreds. It should not
be forgotten that no Money Bill can be passed without the



AMERICAN SENATRE 281

consent of the Senate. Consequently, the Senate exercises
a substantial control over Money Bills

2. As regards ordinary bills, they can be introduced
in the Senate in the sam: way as they can be mtroduced
m the House of Representatives It 1s pomnted out that
“the Senate has originated more important legislation than
the House.”> The S:cnate plays a very important part in the
field of legislaton No law can bz pass:d if the Sesnate 1s
oppose! to 1t. Some compromise has to be made to meet
the pont of view of the Senate  Let 1t not be forgotten that
the Senators possess more experience and enjoy greater
respect and prestige than the members of the House of the
Representatives

3. In addition to legislative powers, the Senate has bzen
given executive powers aiso [he Constitunon provides
that the appointments made by the President shall be subject
to the advice and consent of the Senate It 15 true that the
advice of Senate 15 seldom sought by the President, but he has
to secure the consent of the Senate to the appointments made
by him As a rule, the Senate confirms the appommtments
made by the President Moreover, a President can keep a
person in office even when the Senate has refused to confirm
that particular appointment. The reason 1s that the appoint-
ment can continue till the end of the session even if the Senate
refuses to confirm  After the session 1s over, the President can
reappoint the same person m the same office The process
can be repeated, if mnecessary. President Coolidge made
use of this method to retain Mr. Warren, his Attorney-General,
in spite of the oppositive of the Senate.

The growth of the Senatorial courtesy has helped the
President to honour the Senate and get his things done from the
Senate. Senatorial courtesy means that when the President
makes federal appointments 1 a state, he must consult the
Senators from that State President Garfield lost his life
because, he refused to act according to this convention.

4 The President has the right to enter into treaties, but
those treaties must be ratified by a two-thirds majority of the
Senate. Usually, the treaties are not rejected by the Senates-
but sometimes the Senate rejects them. It 1s well-known that
the Treaty of Versailles of 1919 was rejected by the Senate,

v
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5 The Senate has by usage exercised the power of making
investigations into the allegations against the various
department. The Senate has exposed scandals 1n high places by
this method. These investigation commttees have the power
to summon witnesses and ask for thé production of papers and
other information from the departments

6 The Senate has the sole power to try all impeachments.
The President, the Vice-President and all civil officers of the
U. S. A may be impeached., The charge of impeachment 15
brought by the House of Representatives and the Senate has
to hear 1t.

The Senate 1s the most powerful second chamber in the
World Thus strength 1s due to many causes. (1) The Senate
is a quasi-permanent body While the tenure of office o} the
members of the House of Representatives is two years, a Senator
sits for s1x years The result 1s that that all the Senators do not
go out at one time. After every two years, fresh blood 1s
injected into it. The longer term and the quasi-permanent
nature of the Senate add to its powers and strength. (2) The
small size of the Senate makes 1t a really deliberative body and
adds to its importance It 1s to be noted that the Senate
congists of 96 members and the House of Representatives of 435
members.  (3) The members of the Lower House consider a
promotion to become Senators. The result is that the more
experienced and brilhant Americans prefer to go to the Senate
and add to 1ts strength. De Tocqeville says . *‘On entering
the House of Representatives of Washington, one 1s struck by
the vulgar demeanour of that great assembly. The eye
frequently does not discover a man of celebrity within its walls.
Its members are almost all obsecure individuals ..
At a few yards’ distance from the spot 1s the door of the Senate
which contains within a small space a large proportion of the
celebrated men of America Scarcely an individual is to be
perceived 1n it who does not recall the,1dea of an active
and illustrious career The Senate 15 composed of eloquent
advocates, disinguished generals, wise magistrates and statesmen
of note, whose language would at all times do honour to the
most remarkable parliamentary debates of Europe ” (4) The
absence of the Cabmet system has given the Senate its
opportunity by denying to the House of ,Representatives the
power of making and unmakmng governments. (5) The rules of
Procedure of the Senate have enabled 1t to become the forum
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of the natton The system of closure prevails in the Lower
House and 1t curtails the time devoted to the debates and
deliberations over any bill  There 1s no such thing 1n the
Senate and that contributes to 1its efficiency and importance.
(6) The executive powers of the Senate have added to 1its
strength  The appomntments made by the President have to
be ratified by the Senate. The same 1s the case with the
treaties Its consent 1s also required for the declaration of
war (7) The direct election of the members of the Senate
has also added to its strength The Senate can claim to be as
much representative of the people as the House of Representa-
tives

£="Q. 15. How far is it true to say that the American
Senate is the most powerful second chamber
in the world ?
Ans. Please refer to Q 14 above

&="Q. 16. If you are offered a seat in the Congress,
would you like to sit in the Senate or the
House of the Representatives and why ?
Ans. I would like to sit in the Senate and that 1s due to
the large number of powers possessed by the Senate Please
refer to the powers of the Senate as given 1n Q 14 above.

K="Q 17. Explain the position of the American
Speaker.

Ans. The Speaker of the House of Representatives is the
most important officer of that House. He presides over the
meetings of the House. A new Speaker 1s elected at the
beginnming of every House of Representatives. Unlke the
Enghsh Speaker, he has to contest his seat to the House
There is no convention for the re-election of the Speaker The
candidate of the majority party is elected the Speaker. The
Caucus of the majonty party selects the person who is to be
put up as a candidate The American Speaker is elected on
party lines and he continues to be so even after his elections
He continues to be a partisan He does not act as impartial
moderator He is an active politictan who has to use hig
position and authority 1n the interests of his party.
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He has the right to vote and take part in the proceedings.
Speaker Henry Clay once had his name called first so that
his vote could influence his followers. He used to take part in
the debates Speaker votes when his vote 1s decisive or when
his vote 1s needed to make the two-thirds majority. He
presides over the meetings and maintains order and disciphne
He opens and closes the sessions of the House. He has to sign
all the acts, addresses, resolutions, writs and warrants issued
by the House of Representatives He decides the question of
order and procedure He represents the House in its collective
capacity He recognises the persons in the House. He inter-
prets the parhamentary laws. By exercising the above powers,
American Speaker can control and shape actual legislation, It
is to be noted thar neither the American President nor his
mmisters sit in the House of the Representatives There 1s
no leadership in the House. That role 1s taken over by Ameri-
can Speaker.

it ey

£="Q. 18. Explain the Committee System of the
U S A. and show how far it differs from
the British Committee System

. Ans., The Committee system in U S. A hasa peculiar
importonce of its own. In England, the Prime Minister and his
colleagues sit in Parliament It 1s they who initiate most of the
legislation. It 1s the executive that controls and directs work of the
Parliament. But there 15 no such thing 1n the U S A. Neither the
President nor the members of his Cabmet sit in the Congress
';[‘he Congress is leaderless. It 1s this fact that gives great
importance to the Commuittees in the U. S. A. In England, 1t
is the ministers who imtiate legislation. Inthe U.S. A, it 1s
Committees which imtiate legislation. When the President
sends a message to the Congress, the various Commuittees start
therr work by framing hills on the subjects contained 1n the
message  Thus, 1n most cases, it is the Committees which
are responsible for the origin of the bills. Moreover, there 1s
t0o much rush of work in the Congress. The bills are rushed
through itin the same form in which they are sent by the
Commuttees, A favourable report by the Committee guarantees
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It 1s to be noted that every party Caucus sclects a “Com-
mittce on Commuttces” wiich draws up a hist of the persons
who are to serve on the various Committees, The quota
of every party on a Committee is fised by mutual agreement.
Chairmanships of various Commttees arc cagerly  sought
for because they carry with them some amount of distinction
and arc also lucrative.

Distinction between American and English Com-
mittee System *

1. In England, the members of the various Committees
in the House of Commons arc chosen by a ‘‘Committee of
Selection”. In the U.S A, the party Caucuces sclect a
“Committece on Commuttees” which <.Jects the members
from the various parties to the various Committees.

2. In England, the bills are referred to the Commttees
after their sccond reading In the U. S. A., the bills are
referred to Commuttces before there 1s any discussion on  their
principles. It cannot be. denied that the Lnghsh system is
better than the Amencan system Dbecause the latter involves
a lot of waste of time and cnergy. It may be that when a
bill has been produced by a Committee after a lot of labour,
it may be straightaway rejected by the Congress. But
the American system gwes greater frcedom in over-hauling
the bills.

3. In England, the Chairmen of the various Committees
do not get any prominence or publicity. In the U.S. A,
wmportant bills are named after the Chairmen of the Com-
mittces.

4. In England, the Chairmen of the Committees are
absolutely mpartial. In the case of U.S.A, Chawrman
“is a power in the Commttee and sometimes dominates jt’’.

Q. 19. Write notes on Lobbying, Filibustering,
Log-Rolling, Pork-Barrel Legislation and
Gerrymandering ?

Ans, Lobbying.

It 1s desirable to explain a few terms which are usually

used in America. One such term 1s lobbying. There 15 no such
thing 1n England on account of the leadership of the Cabinet
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in the House of Commons. The necessity of this has arisen
1 America on account of the absence of any leadership in
the Congress In England, the members of the Parliament
do what they are required to do by the party whips In the
U.S A, the members of the Congress enjoy a lot of freedom
m the matter of voting. Consequently, groups are formed
to advance or oppose measures which are i the Congress
This activity by the interested groups s called lobbying The
representatives and the agents of the groups adopt all kinds of
means to oppose the bills which they do not ike and advance
those which they like  Very highly paid people are employed
for this purpose Sometimes ex-Senators or ex-Congressmen
are employed for this work They use all kinds of pressure
tacucs They are very influential both in the Congress and
the Legislatures of the States

Filibustering

Fihbustering 1s one of the dewvices followed by the
minorities 1n the legislature In the U. S A. the privilege of
unrestricted freedom of debate was abused to delay legislation.
In 1903, Senator Tillman got up in the Senate with a copy
of Byron’s Childe Harols and started reading from 1t He
kept on reading until the members of the Senate agreed to
delete from the bill certain provisions to which he had objected
Such filibuster can be organised by a few members or even an
idividual can resort to 1t In order to remove the evils
of filibustering, the Senate adopted in 1917 a rule by
which a debate can be brought to an end by a two-thirds
majority or a motion signed by 16 members

Log-Rolling

‘This pharse has been taken from the 19th century history
of the U S A 1In those days, pioneers of the frontier used
to cut wood for their cabins and helped each other to roll
up the logs In the U S A, thereis a lot of money with
the Federal Government for distribution If a member wants
public funds for some private interest, he has to get the help
of other members who want a similar thing By mutual
co-operation, the members can get what they: want. This

loollg]s like the log-roling of the 19th century and 1s termed
such,
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Work-Barrel Legislation

During the 19th century, there was a custom in the
Southern States to allot a certain amount of pork to the slaves
working on the estates. This was done after certain intervals.
The slaves shared the pork contained in the barrel among
themselves. A similar thing 1s done by the Congressmen 1n
the U S A. They try to get those laws passed which bring
a lot of money to theiwr constituents. If they fail to do,
there is every hkelihood of their losing the seat itself. These
laws are known as Pork-Barrel Legislation.

Gerrymandering

The object of gerrymandering 1s to get more seats for the
party 1n power than she 1s entitled to get This 1s done
by cutting the electoral constituencies mn such a way that
the majority party wins 1its seats by a small majority and
the minority party loses seats with very large votes and also
wins them with big majorities. According to Brook, ‘‘In
districting a state or city, spread the majosities of your own
party all over or over as many districts as possible. If you
have not enough votes to control every disirict, concentrate

the strength of your opponcnts n asfew districts as possible,
so that it will do them the least good”.

=" Q. 20. Write a critical note on the Supreme Court
‘ ofUS A .

Ans The Supreme Court 1s the highest Court of the
U. S A Ongally, 1t had only six judges, but now the number
has been increased to nine These judges are nominated by
the President, but his nomination have to be confirmed by the
Senate. Experience shows that the Senate scrutinises the
names very thoroughly before confirming them. Beck says :
“When the President 1s considering a possible nomnation,
the fact 15 generally given to the public by an inspired inuma-
tion from the White House. At once the fierce hght of publi-
city 1s turned upon the prospective nommnee His past as
lawyer and publicman 1s subjected to the severest scrutiny.
Public opinion will not tolerate that any one who has not
won distinction at the bar or on the bench, and who has
not as a publicman become generally known throughout the
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the Umited States, shall be considered. When the nomina-
tion 15 made, the Commttee on the Judiciary of the Senate
makes a more careful examination than in the case of another
public official, and if there be any charge, affecting either
his character or ability, the Committee carefully inquires into
its truth or falsity. Upon the report of this Committee, the
full Senate, in executive and therefore secret session, re-
considers the matter, and only when a majority of that body
gwves 1ts approval can the President issue the Commission.
As a result, the Justices of the Supreme Court have been,
with few esceptions, lawyers of distinction and publicmen
of general reputation. The reason for this meticulous case
1s not only because of the grave nature of the duties and the
potential power of a Justice or the Supreme Court, but
because he holds his office for life, and can never be removed
except by impeachment for high crimes and misdemeanours
Impeachments are very rare. A Judge of the Supreme

Court was impcached only once, but the impeachment did
not succeed.

The Chief Justice gets a salary of 13,000 dollars annually.
‘The other Judges get 12,500 dollars each These salaries
cannot be reduced during thewr term of office The session
of the Supreme Court lasts from October to June every year.
The presence of six Judges is necessary to pronounce a decision.

Jurisdiction of the Supreme Court

Supreme Court has both original and appellate jurisdiction.
The ongmal junsdiction 1s limited to cases affecting
ambassadors, public mmsters and Consuls The onginal
Jurisdiction also extends to casesin which a State is a party.
It 1s to be noted that the Supreme Court does not try many
cases 1n its oniginal jurisdiction

2 The appellate jurisdiction of the Supreme Court is very
important It is as an Appellate Court that 1t has done a great
service to the country As an Appellate Court, it hears appeals
both m law and equitv from the District Courts, the Circuit
Courts of Appeal, the lighest State Courts, the Court of Claims,
the Court of Appeals from the Districts of Columbia, the Court
of Customs and Patent Appeals.

'
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The legislature of the State of New York passed a law
which forbade the employers from requiring the employees to
work for more than 10 hours a day or sixty hoursa week.
Lochner, an employer, questioned the validity of the Law as
being agaimst the Constitution The highest Court of the State
held that the law was constitutional He took an appeal to the
Supreme Court which held that the law was unconstitutional
and therefore mvald.

In 1936, President Roosevelt was re-elected the President of
America He carried almost all the Siates His party had a
majority 1n both Houses of the Congress But the Supreme Court
by a majority of five to four invalidated the New Deal Legisla-
tion and the President was helpless,

During the time of Abraham Lincoln, the Congress passed
a law by which it abolished slavery thcoughout the length and
breadth of the country But the Supreme Court held that the
law abolishing the slavery was unconstitutional and void

The Supreme Court has played a very important partin
adding to the powers of the Federal Government A lot was
done in this connection by Chief Justice Marshall by his
doctrine of implied powers

By the theory of implhed powers, the power to borrow
money 1s taken to imply the power to 1ssue currency notes The
power to regulate commerce 1mphes also the power to control
steamships, aeroplanes, telegraphs, radio, etc The doctrine
of imphied powers has increased the powers of Supreme Court to
such an extent that 1t is called by "Prof Lask: the third chamber
of the legislature

The great importance of the Supreme Court can be realised
from the fact that there is as much interest shown in the
appointment of a Judge of the Supreme Court as 1n making of a
mimstry in England The reason 1s obvious The attitude of the
Court must depend upon 1ts composition and 1t 1s always safer to
send safe persons to the Supreme Court. It is well-known
that the laws which Roosevelt got passed were
declared unconstitutional by the Supreme Court at
the beginning Later on, many members died or resigned and
all the members of the Supreme Court came to be those persons
who were nominated by Roosevelt - The result was that no law
which was passed by the Congress on the recommendation of
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Roosevelt was held unconstitutional.
The critics point out that the Supreme Court is not merely
a third chamber of the legislature, but a super-legislature. It
occupies a much superior position than both of the Houses of
the Congress The reason 15 that evenif a bill has been passed
by the Congress and approved by the President, 1t can still be
declared ultra vires by the Supreme Court While an appeal can
be taken agawnst the Congress, the vice versa is not true. There
1s no power above the Supreme Court except the complicated
machinery provided for the amendment of the Constitution 1n
the U S. A Since 1ts will 1s supreme, the Supreme Court can
act wrresponsibly. Experience shows that the Judges of the
Supreme Court have not always acted 1n an impartial manner.
Their decisions have not been above reproach
The Supreme Court may refuse to act according to the
need of the country. The whole country may demand a
particular bill to be passed and the Congress may pass 1t
accordingly. Butif 5 Judges out of 9 give thewr decision agamnst
1t, nothing can upset that decision. This 1s what actually happened
when the Supreme Court declared as ultra vires the law abolishing
slavery in the U S A. President Abraham Lincoln had to resort
to civil war for five years to set this decision aside But this does
not happen always It1s well-known that the Supreme Court
opposed the New Deal Legislation Although Roosevelt resented
1t and put forward proposals to reform the Supreme Court itself,
nothing could be done in actual practice If such a strong
President could find himself helpless, the lot of others can better
be judged.

—————————

Q 21. Discuss the doctrine of judicial review in
the American Constitution

Ans Please refer to Q. 20 above.

———

£="Q. 22. Explain the American party system and
show why it is so highly organised.

Ans The Party-System in America is the most highly
orgamsed in the world This is due to many causes (1) The
most important cause 13 the larger number of elections that
have to be fought 1 the U, S. A. The Amenican President is to
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be elected every four years The sam=< is the case with the
Vice-President.  The membezrs of the House of Representatives
have to he clected after every two years One-third members
of th= Senate have to be clected aftcr every two yecars The
Governors of the States have also to be elected The same 18
the case with the State Legislatures. In certain States, the
Judges are also elected. Parties are also required for running
the elections of the local bodies  (2) The federal system of
the Government 1n the U. S A, also makes the party system
necessary.  There 1s a division of powers between the Congress
and the States. Itisonly the parties that make possible the
co-operation between the federal authorities and state
authorities. (3) The party system serves as the bridge between
the executive and the legislature 1n the U S. A. In this way,
the evils of the separation of powers are lessened  (4) There
15 a lot of patronage to be distributed and those who want a
share in 1t, add to the party strength Thc various vested
mterests in the country who want to safeguard their own
interests or want to further their interests, add to the party
strength,

There arc a few characteristics of the American Party
system which must be noted. There 15 no fundamental
difference between the principles of the two dominant parties.
According to Prof Brogan, the American parties are ‘‘names
which conceal all the range of potent American political
opinion, and if one party were suddenly to be extingwshed,
there is no shade of opinion 1n 1t which could not be represented
n the surviving party and the weight of that opimon in the
surviviag party will not be much greater or less than in the
vanished congeries.”” According to Lord Biyce, the two parties
are like two empty bottles, each bearing a label denoting the
kind of hiquor 1t contains. According to Dr. Finer, ‘“‘America
has only one party, the Rebublican-cum-Democratic, divided
into two nearly equal halves by habit, the contest for office,
the Republican being one-half and the Democratic the other
half of the party > The reason for this 1s that both the parties
mclude practically the same pomnts in their election-manifestoes
n order to capture votes of the people who belong to the
dafferent parts of the country and who have different interests
to safeguard.

There is no continuity 1 the development of the party

- Systemin the U.S.A. Many a tume, the old parties have
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dxéappeared and new parties have come into existence. It is
pointed out that the U. 5. A.1s a vast country where there is
no unformuty of problems New problems give mse to new
parties It 1s well-known that at the begmnning there were the
Federalists and the Jeffersoman Republicans The former were,
1 favour of making the Federal Government strong The latter
were the champions of the rights of the states From 1816
to 1830, there were no definitely marked national partes
This period 1s known as the *era of good feeling”’, although 1t
was “an era of particularly bad feeling, based on personal
rivalries”, During the forties of the nineteenth century, the
Whigs and the Democrats came to the front The Whigs stood,
for protection in industry, establishment of a National Bank
and a pohicy of social improvemenc with the help of the state.
The Democrats stood for individualism and the extension of
suffrage. During the 1850’s and 1860s, the issue of slavery
divided the parties. Those who opposed slavery came to be
known as the Democrats  Although slavery was abohshed hy
the Civl War, the Republicans and the Democrats have
continued to exist and are even to-day the two major parties.
But it is to be noted that between 1860 and 1951, their
evolution “has rather taken from of consohidation of party
Str;{cu}fe than a collective adherence to any single principle or
policy”.

Acomparison of the programme of two parties shows that
there is not much difference 1n their fundamentals

An other feature of the Awmerican party-system is its
sectionable character The American parties are not based on
religion, race or temperamental differences They have an
economic basis. They are founded upon permanent sectional
interests, above all upon those of an economic character.

Stdl another feature 3s the large amouat of money which
15 spent by the parties on the elections It 1s said that in the'
Presidential elections of 1928, the Republicans spent 10 mullion
dollars and the Demecrats spent 7% mullions In 1936, the

Republicans spent about 275, 727, 638 dollars and the Demo.
crats 922, 840, 685 1n the Presidential elections. v

been passed to lessen this evil, but the evil still persists,

There 15" also the presence of the party caucuses, party-
machine, bosses and rings. Prof Munro says  ““There will be
bosses in American pohitics so long as Government by patron-

Laws have



294 THE AMERICAN CONSTITUTION

age, the spoils system, the multiplicity of elective offices, the
ballot, the frequency of polling, the lobby, the policy of Iegis-
lation by trade and bargaimng, the gerrymander, the pork-
barrel and dozen other imquities combine to place at a
disadvantage the leader who 1nsists upon methods of electoral
combat”.

Party Organisation

The Primary. Until recently, the party-organisation was
more or less umform The Primary was the umt of organisation
There was a Primary in the smallest clectoral area, town,
county or city ward The Primary wasa meeting of all the
quahfied voters of the party in that arca. It elected not only
candidates for the various elected offices of that locality, but
also elected delegates for the Convention or the City Conven-
tion. It appointed a Committee of the party to attend to the
work of the party in that locality.

Above the Primary, there was the Convention. It consisted
of the delegates from the Primaries. Its functions were simmilar
to those of the Primaries It elected delegates to the Statc
Convention.

The State Convention consisted of the delegates from the
Conventions and its duty was to run the various elections 1n
the State and send delegates to the National Convention.

The National Convention consisted of the delegates from
the State Conventions Its function wac to nominate candidates
for the Presidency and the Vice-Presidency. to formulate the
“platform”, and organise a2 new National Commuttee to carry
on the presidential campaign and act for the party
until the next convention 1s held four years later.

Experience showed that there were many abuses in the
system. The good citizens absented themselves from the meet-
ings of the Primarjes on account of the atmosphere prevailing
there. A few party lcaders controlled the Primary and got
themselves and their friends elected as candidates for local
offices and delegates for the Convention. The boss and the
ring  controlled the Primary which acted according to its
dictation It was found that the boss and the ring used fraud,
Intimidation, force and all other questionable methods to get

things done 1n their own way from the Primaries. Efforts are
being made to remove these abuses.

— Sy S



The Russian Constitution

Q. 1. What are the characteris.ics of the Russian
Constitution of 1936 ?

Ans The first characteristic of the Constitution of 1936
is that 1t contains a summary of the achievements which have
been made by the Communist regime mthe U.S § R Itis
the registration and legislative embodiment of what has already
been achieved and won by the people of Russia [t clearly
shows that a Socialist system has already established itself 1n the
country This achievement can be dercribed in these words *
“From each according tolns abibities, to each according to
his work.”

2 The new Consutution of the U S S. R proceeds from
the fact that ‘‘the caputalist system has been hquidated, and
that the Socialist system has triumphed n the U. S. S. R. The
main foundation of the draft of the new Constitution of the
U.S S.R. s the principle of Socialism whose main pillars
are things that have already been achieved and realised -
the Socialist ownership of the land, forests, factories, works
and other nstruments and means of production , the aboliion
of exploitation and exploiting classes , the abolition of poverty
for the majority and luxury for the minority , the abolition
of unemployment , work as an obligation and an honourable
duty for every able-bodied cuizen, i accordance with the
formula . “He who does not work, neither shall he eat , the
right to work. i e. the right of every citizen to receive guaranteed
employment , the right to rest and leisure, the right to
education, etc, etc The draft of the new Constitution rests
on these and similar pillars of Socialism It reflects them, 1t
embodies them 1n law >

3 The new Constitution 1s based on the fact that “there
are no longer any antagomstuc classes in society ; that
society consists of workers and peasants, that it 1s these
classes, the labouring classes, that are in power; that the
guidance of society by the state (the dictatorship) is 1n the
hands of the working class, the most advanced class 1n the
society , that a constitution 1s needed for the purpose of
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consohdating a social order desired by and beneficial to the
working people.”

4, Another characteristic of the Constitution 1s that it 1s
profoundly 1nternationalisic  ““It proceeds from the proposition
that all nations and races have cqual nights It proceeds
from the fact that neither difference 1n colour or language,
cultural level of polhitical development, nor any other difference
between nations and races, can strve as grounds for justifying
national cqulity of nights Tc¢ proceeds from the proposiuon
that all nations and 1aces, 1rrespecuve of their past and present
position, 1rrespecive  of ther  strength  and  weakness,
should enjoy ecqual nights in all spheres of the cconomic,
social, political and culiural hfe of socicty

5 Another feature of the Constitution is its consistent
and thoroughgoing demociatism. There are no rveservations
and restrictions on the nghts of the people to govern them-
selves There does not ecxist any division of citizens into
“active and passive one , for in it, all citizens arc acuve. It docs
not recognise any difference in rights as between men and
women, residents and non-residents, propertied and property-
less, educated and uneducated. For in it, all citizens have equal
nights. Itis not property status, not national origin, not sey,
not office, but personal abiity and personal labour, that
determines the position of every citizen in  socicty

Democracy in U. S. S. R

There are many reasons why wesaythatU S S R has
perfect  democracy There is umversal suffrage for men
and women The Constitution follows the principle of ‘‘onc
person, one vote.”” Every voter 1s ehgible to be elected There
is direct clection to both Houses of the Supreme Soviet or
Supreme Council. There 15 the system of voting by sccret ballot.
The Constitution provides for a system of periodical clections.
The highest ewecutive and admmistrative organ of the
U.S. 8. R. 1sthe Council ot Ministers and its members are
clected by the federal legislature known as the Supremee
Soviet The members of the Council of Minusters are responsible
to the federal legislatwe Every citizen who is of age 1S
entitled to any administrative and judicial job  Even the judges
of the Courts are elected in Russia Lvery citizen of the
U. 8. S, R. has a right to take part in the admmisuation of the
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country While all this 1s true, there are certain factors
whose presence makes the Russian Constitution non-democratic
The wdea of democracy 1s to allow the-people to think for
themselves and express themselvas both i speech and action
But thatis notsoin the U S.S R The way of hfe pres-
cribed by the Government 1s totalitarian. Every onc must
live a life whose pattern 1slaid down by the state  This 15
hardly democratic The second anu-democrauc clement 1n
the Consutution 1s the absence of the party system. There s
only onc party in Russia and thatis the Communist Paity of
Russta. All other parties are banned  The result 1s that there
1sno possthility of alternative government It 1sto be noted
that 1n 1937, there was no contest at all 1n any onc of the
constituencies  Their result is that there 1s the rule of one
party only. The rule of one party 1s the antithesis of democi acy.

6 The Constitution provides for the rights and duties of
the citizens The Constitution does not confine 1itself *“to stating
the formal rights of citizens, but stresses the guarantees of these
rights, the means by which these rights can be exercised. It does
not merely proclaim equality of rights for citizens, but ensures 1t
by gwving legislative embodiment to the fact that the regime of
explottation has bzen abolished, to the fact the citizens have
bien emancipated from all esploitaton It does not mercly
proclaim the nght to work, but cnsuresit by giving legislauve
embodiment to the fact that there are no crises in Soviet society,
and that un-employment has been abohshed. It does not merely
proclaim democratic iberties, but legislanvely assures them by
providing defimte material resources” The rights guaranteed
are the freedom of speech, frecdom of the press, freedom of
assembly including the holding of mass meetings, the freedom of
street processions and demonstrations, the inviolability of the
homes of ciizens and privacy of correspondence, the right of
asylum to forewgn citizens‘who are persecuted for defending the
interests of the working people or for their scientific activities or

for therr strnggle for national liberation, the inviolability of the)
persons of citizens of the U § S R, the right to unite 1n public
organisations such , as trade unions, cooperative associations
youth organisations, sports and defence organisations, cultural,
techmical and scientific societies and also Join the Commumsé
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Party of the Soviet Union, The Constitution also recognises the
right to work, the right to rest and leisure, the right to fice and
compulsory cducation, and the right to material sccurity.

7. The Constitutions of 1918 and 1924 did not make any
distinction between the legislative and executive functions of the
state. There was no separation of powers Every organ was free
to do whatever 1t pleased within 1ts jurisdiction. The Constitu-
tion of 1936 1s based on the principle of the separation of
powers. The legislatme s the Supreme Council and  the
legislative powers are exclusively given to it. The Council of
Minssters 15 the “supreme excutive and admimistrative organ of
the state power.” The Supreme Court of the U. § S. R. s the
highest Court of the country. Butitisto be noted that the
recognition of the principle of separation of powers 1s only
halting.

8. The Constitution of the U.S.S.R. 15 flexible. According
to Article 146, the Constitution can be amended by a decision
of the Supreme Soviet of the U S S. R. adopted by a majority
of not less than two-thirds of the votes cast in cach of 1ts
Chambers. It s to be noted that the Constitutions of 1918 and
1924 did not prowvide for any specific method of amendment of
the Constitution. The Constitution was changed according to
the needs of the circumstances. According to Webb, *“Whether or
not the All-Union Congress of Sovicts 1s 1in session, there are
always at work standing committces cmpowered to make
without delay any alterations n any part of the Constitution
affecting any section of the population in any part of the country
that changing circumstances require »

9. The Russian system looks hhke the Cabinet system of
England. The members of the Council of Ministers are
responsible to the Supreme Soviet when 1t1s 1in session and to
the Presidium when the Supreme Soviet 1s not in session The
legislature has the full power to appoint investigating and
auditing commussions, But a critical examination of the system
shows that its sacred heart 1s the dictatorship of Stalin and not
a responsible and parhamentary Government.

10, In the case of Switzerland, thc¢ membeas of the
Federal Council are elected by the federal legslature.
Similarly, 1n the U.S.S. R. the members of the Council



OHARACTERISTICS 299

of Mimsters are also elected by the Supreme Soviet which
is the federal Assembly.

s i1, In Switzerl);nd, the laws passed by the Federal
Assembly cannot be declared ultra vires. Sumularly, the
laws passed by the Supreme Soviet of the U. S. S R. cannot
be declared ultra vires by the Courts. The Executve also
has no control over them

12. Like Switzerland, the two chambers of the Supreme
Soviet have equal powers There 1s no way to dissolve a
deadlock between the two chambers except the dissolution of
both the chambers .

13 The position of the Presidium 15 unique 1n the Russian
Constitution. This 15 so both with regard to its composition
and functions.

14, The U S.S.R 1s a one-party state The only
party which 15 recognised 15 the Communist Party of Sowviet
Russia.  All other political parties are banned As a matter
of fact, the Communist Marty runs and controls the administra-
tion of the country.

15 The U S.S.R. is a federal state consisting of 16
Soviet Socialist Republics. There are also autonomous regions
and national districts

As regards the division of powers between the Federal
Government and the umits, the former has authority over
national defence, foreign affairs, foreign trade, national
economic planning, taxation, transport and communication,
money and credit, banks, social insurance, citizenship, adminis-
tration of justice and civil and criminal law, etc The Federal

Government has also the power to establish “basic princsples”
to be observed throughout the Union 1n education and
public health The Constitutions of the Republics must
conform to the federal Constitution

In the case of a conflict
between a federal law and a state law, the federal law 15 to

prevall The Federal Cabinet known as the Council of Mimsters

contains 'members whose function is to control and coordinate
the activities of certain departmen

tsin all the Republics, The
Constitution can be amended by the Supreme Soviet by a
two-thirds majority without consulting the umits of the federa-
tion. The distribution of powers between the Federal Govern-
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ment and the Umts can be changed to any extent by the
_Supreme Soviet of the Union without the consent of the
Units, No law passed by the Supreme Sovict can be declared
ultra wires by the Courts The Commumist Party controls
all the work of all the departments of the Government, whether
federal or republican. It 1s clear from all this that the
Federal Government 1s very strong and practically. There is a
unitary government. However, a few things must be noticed
m this connection Every Republic has been given full
freedom to leave thc Union In 1944, a resoluuon was passed
by the Supreme Soviet by which the Republics of the Soviet
Union were given the power to establish autonomous rela-
tions with foreign countrics and to have independent army
units This implies that at least theoretically, the Unats of
the U S S R. have a voicc in foreign affairs But it is
difficult to say as to how far this power has been exercised
by the Umts in actual practice Moreover, the U.S.S. R.
has demanded and got scparate representation in the United
Nations for two of its constituent Republics. The federal
idea of equal representation of the Units has been recognised
Thus, 25 depuues come to Supreme Soviet from each con-
stituent Republic, 11 deputies from each autonomous Repub-
Iic, 5 deputies from ecach autonomous provinces and 1 deputy
from each national region, wrrespective of their population
and area.

Q 2. “The Constitution of the U S S R is unique
and make a departure from the constitu-
tions of the world >’ Discuss

Ans Please refer to the previous Question.

— v

Q. 3 “The federal idea has been carried out fully
in the Constitution of the U.S.S. R
Discuss. -

Ans. Please refer to Q No 1.

Q 4. Discuss the constitution and powers of the
Council of Ministers under the Soviet
Constitution of 1936 ?
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Ans. According to Article 64, the: highest executive and
admmmistrative organ of state authority of the U. 8.8 R. is
the, Council of Minmisters Upto March 1946, the Council
of Mmusters was known as the Council of People’s Commuissars
or the Sovnaikom., Most probably, the change was made mn
the title so that the Russian terminology may fit in with the
“generally accepted terminology of other countries

The members of the Council of Ministers are elected by
Supreme Soviet 1 a joint Sesston  The Supreme Soviet also
elects the Chairman and the Vice-Chairman of the Council
of Ministers, the Chairman of the State Planning Commssion,
Chairman of the Soviet Control Commission, Chairman of
the Commuittee on Arts, the Chairman of the Commnuttee on
higher education and the Chairman of the Board of the State
Bank It 1s to be noted that this system differs from other
countries In England, the Prime Mimster is selected by
the King, but he 1s allowed to make a choice of hisown
colleagues. But in Russia, the Union Legislature elect> not
only the Chairman of the Council of Ministers, but also the
other members of the Council of Mimsters, The Chairman
merely presides over the meetings of the mnisters and has
no over-riding authority over other ministers Russian system
can be compared with the Federal Council of Switzerland
In Russia, the Chairman of the Council of Minsters 15 known
as  “the Soviet Premmer” The Chairman has exercised
tremendous influence and power becausre this office has been
occupted by some top men of the Commumst Party This
office has been held by great personalities hike Lenin, Molotov
and Stalin  Itison account of their position mn the Com-
munist Party that these people wielded a great influcnce.

The Council of Ministers consists of 52 members. For-
merely, the number used to be about 19 The following are
the departments under the control of the Council of Mimisters
Defence, foreign affairs, foreign trade, railways, posts, tele-
graph and telephone, Maritime fleet, river fleet, coal-mining
industries, electric power stations, electrical engineering ndustry,
i.ron and steel industry, non-ferrous metals industry, chemical
industry, awr-craft industry, ship-building industry, munition
industry, armaments _industry, heavy machine-building
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industry, navy, agricultural stocks, civil engineering industry
and gellolosc and paper industcy, The following Union
Republican Ministries arc also under the control of the
Council of Minmsters® TFood 1ndustry, fishing ndustry,
meat and dawy produce industry, hght industry, textle
mdustry, timber industcy, agriculture, siate grain and live-
stock farms, finance, trade, internal aflairs, state sccwmity,
justice, public health, building materials industry and state
control.

1t 1s to be scen that the federal mimistry directs the branches
of national ecconomy which are of natonal importance and they
arc admmstered from the Centre There 1s no duoplication
of ministries i the Constitutent Repubhics.  Although  the
control of administrative work 1s cen.ralised, 1ts performance
to a considerable extent 15 decentrahsed. In order 1o
bring about collaboration in the work of the Centre
and the umts, the federal mimsters maintain a rep-
resentative at the capital of cach Constituent Republic and
cach Constituent Republic has a representative at  Moscow,
The representative of a Repubhic has the right to sit with the

federal ministers whenever any matter affecting his own
Republic 1s under consideration.

A mimster is considered to be a servant of the Soviet
people, a pupil of Lenin, and an assistant of Stalin, and the
director of s own department Molotov addressed the
following remarks to the mimsters in 1938 : ‘We must
remember that from the very beginning of 1its formation, the
Council of People’s Commussars was headed by Lenin and must
aim at being worthy pupils of the great Lenin, who laid the
foundauons for our entire cause. We wish to be assistants o}
our teacher, the leader of the People’s Soviet Union—the great
Stalin. In all important questions, we, the Council of People’s
Commussars, will turn for advice and djrections to the Central
Committee of the Bolshevik party and, first of all, to comrade
Staln™. The ministers are not amatcurs, They arc experts
and as such are fully acquainted with the affawrs of thewr
departments. The ministers who are also the members of the
Politbureau have a hand 1 the pohcy making of the govern-
ment. The other mumsters are high techmical advisors and
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admnistrators whose duty is to carry out the will of the party.

The Council of Ministers 1ssues decisions and orders on the
basts and 1n pursuance of the laws in operation, and supervises
their execution. Thewr decisions and orders are binding
throughout the territory of U S. S. R.

According to Arucle 69, the Council of Ministers of the
U 8. 8. R. has the right, in respect of those branches of admi-
nistration and economy which come within the jurisdiction of
U S 8. R., to suspend decisions and orders of the Councid of
Minsters of the Umon Republics and to annul their orders and
instructions  According to Article 71, the Government of the
U.8 S. R or a Ministerof the U § § R to wkom a question
has been put by the Supreme Soviet of the U. S. S R must give
a verbal or written reply within a pertod not exceeding three
days. According to Article 73, the ministers of the U SS.R can
1ssue, within the limits of the jurisdiction of their ministries,
orders and tnstructions on the basis and 1n pursuance of the laws
in operation, and also of the decisions and orders of the Council
of Ministers of the U. S S R and supervise their execution.

As regards the actual working of the Council of Ministers,
1t is the most potent organ of the Suviet hieraschy, both in the
legistative and administrative fields.

o et s

Q. 5 Write a critical note on the Presidium of the
Supreme Soviet of the U. S S. R.

Ans The Presidium of the Supreme Soviet of the
U S.S.R.15 a “collecuve President” When the draft was
being considered, it was proposed that the Chairman of the
Presidium should be elected by the people and not by the
federal legislature To this proposal, the reply of Stalin was
m these words . “I think this amendment is wrong because it is
not in conformity with the spirit of our Constitution According
to the system of our Constitution, the U S S. R should not
have an individual President elected by the entire population on
an equal basis with the Supreme Sowviet, who might essay to
stand out aganst the Supreme Soviet. Inthe U.S S.R  the
President 15 a collective one—the Presidium of the Supreme
Soviet which also includes the Chairman of the Presidium of the
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Supreme Soviet, elected not by theentire population but by the
Supreme Soviet and accountable to the Supreme Soviet. The
expertence of history shows that such a structure of the Supreme
organs 15 the most democratic and cnsures the country against
undesirable contingencies.”

According to Arucle 48, the Supreme Sowviet of the
U.S S R. at a joint sitttng of both chambers eclects the
Presidium of the Supreme Sovictof the U S S R., consisting
of a President of the Presidium, 16 Vice-Presidents, a Secretary
of the Presidium and 24 mcmbers of the Prestdium The
Prestchum 15 accountable to the Supreme Soviet of the
U.S. S R for all acivities Normally, the tenure of officc of the
Presidium 1s a hittle over four years The old Presidium continues
5o long as a newlv clected Supreme Soviet does not clect a new
Presitdium  But 1t 1s to be noted that on account of the World
War II, the Presidium, which was elected 1n 1938 continued to
hold office t1ll March 1941.

Since the conception of the Presidium is a “‘collective
President”, a Chairman of the Presid um 1> not expected to
exercise any scparate powers Itistruc that the laws of the
Supreme Soviet are promulgated under lus signature. It 1s also
true that he receives the foreign envoys and signs the decrees of
the Presidium. Butit s to be noted that he always actsin the
name of the Presidium Usually. he 1s regarded as the titular
head of the U S. S R. mn 1its relations with other states It is for
this reason that he 1s sometimes called the Soviet President

The Secretary of the President counter-signs the laws which
have been passed by the Supreme Soviet and also the decrees of
the Presidium. Generally speaking, he is incharge of the
Secretariat of the Presidium and disposes of the rouune work

Some of the members of the Piessdium are taken from the
Politbureau and some from the ligh officers of the Red Army
However, no person who is a member of the Council of
Ministers, can be also a member of the Presidium The
proceedings of the Presidium are not made public. The sessions
are secret They are held many times a month. The Presidium is
referred to as a daily working organ.

The powers of the Presidium are given in  Article 49 of the
Constitution. Those are the following — :

:
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1. The Presidium convenes the sessions of the Supreme
Soviet of the U S S.R. ‘

2 TItissues decrees

3. It mnterprets laws of the U S. S. R. in force. ‘

4 Tt dissolves the Supreme Sowvietof the U S.S R on
the strength of Article 47 of the Constitution and orders new
elections According to Article 47, if there 1s disagreement
between the two Houses of the Supreme Sowviet, the question 1s
to be referred for settlement to a Concihiation Commission
formed on a parity basis. If the Concihation Commussion fails to
arrive at an agreement, or if 1ts decision fails to satisfy one of the
chambers, the question1s conmidered for a second time by the
chambers. If the two chambers disagree once again, the
Presidium of the Supreme Sowiet has to order the dissolution of
the Supreme Soviet of the U S S R

> The Presidium conducts a general 1interrogation of the
people (1 e referendum) on 1ts own 1mitiative or on the demand
of the Umon Republics )

6 It annuls decisions and ordinances of the Councl of
Mumisters of the U S S R and of the Councils of Mimsters of
Union Republics 1n case they do not conform to law
SOVIZt.OIfnth‘;heUptéu%d Rbettxgeeri) the sessions of the Supreme
and appomts Minstors of & : Uregxdéurlri relieves of therr posts

at the instance of the
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US S R with
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Soviot of ther Sub i{ ton for confirmation by the Supreme
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away the titles and the decorations which have been awarded
already.

9. The Presidium exercises the nght of pardon.

10. It estabhshes mmlitary utles, diplomatic ranks and
other special titles. In May 1941, the Presidium decreed the
establishment of ranks of ambassador extraordinary and
plemipotentiary, minister  eatraordinary and plenmipotentiary
and charge d’affane in the Sowviet diplomatic service In June
1943, the Presidium issucd another decrec which established
11 grades of thc ambassadors, ministers, counsellors, secretaries
and attaches.

11 The Presidium appoints and removes the higher
commands of the Armed Forces of the U S S R

12 In the period between the sessions of the Supreme
Soviet of thc U S S R, the Presidium proclaims a state of
war in the cvent of armed attack on the U. S S R. or when-
ever mecessary  to fulfil international treaty obligations
conceining mutual defence against aggression.

13. The Presidium proclaims gencral or partial mobilization.

14 Itraufics and derounces international treaties. The
treaies which have been published show that the test of
ratification 1s signed by the Chairman of the Presidium of the
Supreme Soviet and countersigned by the Minister of Foreign
Affairs, The denunciation of a treaty is made by the munistry
of foreign affairs in rehiance on the decrees of the Presidium.
‘The plenary powers to conclude ticaties are subject to ratifi-
cation and are 1ssued under the signatures of the Chairman of
the Presidium  Most of the treaties are concluded in the name
of the Presidium, particularly when they require ratification

15 The Presidium appoints and recalls plenipotentiary
representatives of the U. § 'S, R. 1n foreign statcs, ’

16. It reccives the credentials and lettess of recall of
ciplomatic representatives of foreign states accredited to at.

17. It proclaims martial law 1n scparatc localities or
throughout the U S. 8. R. 1 the interest of the defence of
U.S S. R or for the purposc of ensuring public order and
state security.

It s to be noted that the Presidium of the Supreme Soviet,
hike the Presidium of the Central Esccutive Commuttee, bas
fulfilled the needs of a continuously operating body. It 15 one
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of the lighest organs of the state power. The Presidium of
the Supreme Soviet has not only acted as the collective
President of the Soviet State, but has 1n fact served to a large
extent as a legislative organ in the Soviet structure.

e

Q. 6. Discuss the Soviet System inthe U 5 S R.

Ans. An understanding of the system of administration
mthe U § S R. demands knowledge of the working of the
Soviet system 1n that country The system of Soviets 1s
fundamental 1n the Russian system The various Republics
are called Soviet Republics Their Union is called .he Sowviet
Union The entire structure of government is a heirarchy of
Soviets According to Article 94 of the Stalin Constitution,
the organs of state authority 1n territories, regions, autonomous
vegions, areas, districts, cities and rural localiues are the
soviets of the deputies of the working people. These Soviets
are elected by the working people of the respective territories,

regions, autonomous reglons, areas, districts, cities or rural
localities for a term of two years

A Soviet is a Council of delegates or depu’ies chosen by
the wockers employed in a factory, or soldiers in a regiment
or by the peasants ina wvillage or by any combination of such
groups It 1s to be noted that there are no representatives
of the capitalists, or landowners, etc. It 1s essentially and
completely a body of the representatives of workers, peasants
and soldiers These Soviets were not created by the Stalin
Constitution  Their origin may be traced to the Pans Com-
mune of 1871, The Soviets did good work in Russia 1n 1905
when there was a_revolution 1n that country They performed

useful work in 1917. The system of the Soviets was developed
and finahized in the course of time,

The Soviets play a very important role. They are the
organs for the fulfilment of the ideals, and programme of the
Commumist Party. It 1s also through the Soviets that the
working classes have been given a share 1n the administration
of the country. Ttisrightly stated that the Soviets represent
the highest form of proletarian democracy. Stalin has referred
to the importance of the Soviets 1n these words : ““In our Soviet
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country, we must evolve a system of government that will
permit us with certainty to anucipate all changes, to perceive
everything that 1s going on among the peasants, the nationals,
the non-Russian nations, and the Russians; the system of
supteme organs rhust posscss a number of barometers which
will anticipate every change, register and focestall ..all possible
storms and illfortuncs. That is the Soviet system of
government ”’ .

1t 1s estimated that there arc about 70,000 Soviets in the
U.S.S R These Sowiets are clected by the working people of
the territories, regions, autonomous rcgions, arcas, districts,
aties or rural locahties for a term of two yecars Formerly,
many persons were excluded from the right of voung But
the Constitution of 1936 gives the right to vote to cverybody.
Article 136 says that cach citizen has onec vote. Rven
women have been given the right to vote Even
the soldiers of the aimy have been given the right to
vote. The voting s direct and by sceret ballor  The Soviets
of the working people direct the work of organs of admunistra-
tion subnrdinate to them, ensure the maintenance of pubhe
order, the observance of the laws and protecuon of the
rights of the citizens, direct local economuc and cultural
organisation and development and draw up the local budgets.
These Sowvicts adopt decisions and 1ssue orders within the
himits of the powers vested in them by the laws of the
U.S.S.R and the Union Republic. The exccutive and
admmistrative organs of the Sovicts are the Exccutive Com-
muttees consisting of a Chairman, Vice~Chairman, a Secretary
and members The executive and admimstrative organs of
the Rural Soviets of the working people in small localities are
the Chairman, the Vice-Chairman and the Secrctary elected
by them The executive organs of the local Soviets are
directly accountable to the local Soviets and also to the executive
organ of the superior Soviet

It is to be noted that the Sowviets of the urban area are
usually larger than those of the rural areas The urban Soviets
make use of thp Standing Comittee such as Finance Com-
muttee, education Commuttee, public health Committee, etc.
The urban Soviet has a Presidium which consists of irom 11 1o
17 members  Its work 1s to decide questions and carry on day
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to day admimistration of the town, It 1s estimated that
there are about 1,000 urban Sowviets.

‘In addition to the local Soviets, there are Soviets at
the lisher level The highest Sowiet 1s known as the Supreme
Soviet or Supreme Council of ths U S S R But 1n betwveen
the local Soviets and the Supreme Soviet, there lie the district
Soviets, the Provincial Sovizis, and the Rzpublic Soviets They
represent  progre.avaly largsr population Formerly, the
election to these Sowviats used to be indirect But under the-
Stalin Constitution, the elections to these Soviets have become
direct

The highest organ of State authority of a Union Republic
is the Supreme Soviet of the Uniwon Republic It 1s elected
by the utizens of the Republic for a period of 4 years Its
tunction 1s to adopt the Constituton of the Republic and
also amend th: same It confirms the Constitutions of Auto-
nomous Republics forming part of 1t and defides the boundartes
of their territories It approves the national economic plan
and also the budget of the Republic It exercises the nght’
of amnesty and pardon of citizens sentenced by the judicial
organs of the Union Republics The Supremz Soviet of a
Umon Repubhc elects 1ts Presidium consisting of a Chairman,
Vice-Chairman, a Secretary and members The Supreme Soviet
appomts the Council of Ministers of the Umion Republic.

——— — ——

Q 7 Give a detailed account of the Communist
Party of the U S S R

Ans According to Article 126 of the Stahn Constitution,
the most active and politically most conscious citizens 1 the
ranks of the working class and other sections of the working
people join the Communmist Party, This party 1s the vanguard
of the working people 1n their struggle to strengthen and
develop the socialist system and 1s the leading core of all organi-
sations of the working people  No study of the Russian Const:-
tution can be complete without a discussion of the part which 1s
played by the Communust Party. It s contended that the party
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is the government 1n all except form and the Communist dicta-
torship 1s the dictatorship of the Communist Party. Stalin says:
“The Party openly admits that it gmdes and gives the general
directions to the government,” It is to be noted that the
Communist Party 1s the only partv which1s allowed to exist in
the country. It 1sa compact and integrated: body which is
separate from the general mass of citizens It 1s purposely kept
small so that a high standard of disciphne may be maintained

The Commumst Partyis both a creed and a mechanism.
It 1s a creed because 1ts members believe 1n certain pohtical and
economic principles. Those prnciples are the principles of
Marxism. The party believes 1n the destruction of capitalism
It behieves 1n the theory of class-war According to it, there can
never be any friendship between the rich and the poor, the
“haves” and ‘‘have-nots.” The rich are the blood suckers and
the poor are those who are the victims of the rich. Under the
capitalist society, the rich grow richer and the poor grow
poorer. The gulf of difference between the rich and the poor
increases every day and there 1s no hope of peace so long as the
capitalist system which 1s based on oppression and exploitation
continues. The only way to set aside the capitalist system 15 by
means of a bloody revolution in which will be practised all
kinds of cruelties and tyrannies The state 1s the upholder of
the capitalist system and the domination of the rich over the
poor. The state maintains .the status quo in the social and the
economic spheres I.1s a musnomer to say that democracy is the
government of the people, by the people, for the people It
really a rule of the bourgeoise If there is going to be jusuce 1n
society, both the state and the capitalist system of society must
be set aside. The Communist Party 1s fired with the zeal to end
the tyranny of capitalism. Its members consider themselves to be
the liberators of the oppressed people At the beginning, 1t was
the policy of the Communist Party to spread revolutionary
principles all over the world. This was particularly so during the
period of Lemin and after the Russian Revolution of 1917.
When Stalin came to power in 1924, he made a change 1n the
policy of the Commumst Party. The party was required to
concentrate all its activities within _ the territory of the
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U. S S. R. and not to meddle with the affairs of other
countries. But 1t 18 to be noticed that during the last two vears
there 1s the revival of the old tradition The Communist Party 1s
leaving no stone unturned to spread the revolutionary principles
of Commumsm all over the world by means, fair or foul. The
result is that country after country has been brought within the
told of Communism. :

The Communist party is a mechanism in the sense that it is
geared in all of its parts to highly centralized control by a single
compact group drwving steadily towards an ultimate goal.

It 1s not easy to enter the Communist Party The person
who 15 anxious to join it, must satisfy certamn tests He must be
possessed of a lot of zeal for Commumsm He must be a fanatic
for the cause of the peasants and workers He must believe in
the mussion of the party and the rules of 1ts discipline. He must
believe 1n its methods of work, He must possess a large measure
of fortitude He must secure recommendations from three or
more persons who occupy a good position 1n the Communist
Party He has to apply to the Jocal branch of the party. That
branch makes a searching inquiry into the qualifications of the
aspirant to the party membership. But this 1s not all *He has to
serve a period of probation extending to 5 years He does not
become a full member unless it becomes clear that he s not
Joung the party with any selfish or ulterior motive. He must
not take wine. He should have no religion. He should not have
any bourgeois mentality.

Admission to the Commumst Party is difficult,’ but that
is not true of leaving the party A person can leave i1t
whenever he pleases If he becomes slack in his work, he 1s
turned out. There 1s a constant scrutiny of the members

of the party Ifany defect 1s found 1n any member, he is
summarily dismissed.

The basic unit 1n the party orgamsation 15 a group of
at least 3 members organised 1n a factory, mine, army,
regument, store, office, umversity, willage or a collective
farm. TFormerly, the basic umt was known asa “cell”. At
. present, 1t 1s known as “primary party organ.” These
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primary organs choose delegates of their party. These
delegates make the party committees of the towns and rural
districts. The latter elect the party committees of the Regions
of provinces. The latter send representatives to the Party
Congress 1n the Union Republic. The latter send delegates
to the All-Union Congress. Tt 1s clear that the thread of
responsibility aad control remains unbroken from top to
bottom. The superior organ has control over the inferior
organ.

All-Union Congress

‘The All-Union Congress is the head of the whole party
organisation. The rule of the party requires that this Congress
must meet at least once in three years  Theoretically, the
All-Union Congress 1s the supreme authority in the party. It
has the power to hear and approve of the reports of the other
All-Union party organs, revise and amend the party pr ogramme
and also decide the line of action which should be followed by
the party with regard to the questions of current policy. The
All-Union Congress 1s a cumbersome boady. It consists of about
2,000 delegates Such a body 1s absolutely unsuitable for
purposes of deliberation Moreover, this body meets after long
intervals and consequently is absolutely unsuitable to conduct
and guide the day to day work of administration and the party

'The result is that the All-Umon Congress entrusts the work to
different organs

Central Committee

The Congress appoints the Central Committee which
guides the entire work of the party during the mtervals of
the Congress Its prestge is very .high and whatever the
Central Committee does 1s invamably approved by the All-
Union Congress. It is rightly contended that the Central
Committee and not the All-Union Congress is the supreme
party authority. The Congress meets after many years and
consequently all power and authority falls into the hands of
the Central Committee If we examine critically the working
of the Central Commuttee 1tself, we find that the real power

18 exercised by another ogan known as the Politbureau or the
political bureau.,
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Auditing Committee

In addition to the appomtment of the Central Committee,
the All-Union Congress appomnts an Auditing Commattee.
This Committee consists of 22 members. Therr funcuon 15 to
audit the accounts of all the organisations of the Central Party.
The Congress also appomnts a Commussion of Party Control.
This Commussion 1s the disciphpary arm of the party. Its
bustness 1s to sce that strict discipline 1s being mantained in
the ranks of the party. This Commussion has been described
as “the collective keeper of the party conscience.”’

Politbureau

The Central Committee performs its funciions through
three organs. Those are the Politbureau or Poliical Bureau
for political work, Orgbureau or Organwsational Bureau for
the general gwdance of the organisauonal work and a
Secretariat for current work of an orgamsational executive

nature. But out of these three organs, the Politbureau 1s the
most ymportant. '

As the directing organ of the leading party of the
Comuntern, the Polithureau exercised a domimnant influence
upon the tactics, policy and personnel of the former.. Also, the
Pohitbureau plays the role of judge and adjuster of jurisdictional

conflicts and differences of opimon on projects and procedures
between top officials of the state.

The function of the Orgbureau is the general direction
af the various departments attached to the Central Commuittee
for the practical work of cairying out Party decisions.” [t
15 to adopt all those measures which are necessary to maintain
the nfluence of the Party among the toilling people, the

nationalitics, women, youth, etc. It1s to distibute the forces
of the Communist Party

in industry, agriculture, Sowviet -
xéxstxtutxons, the Red Army, etc., 1 such a way that the
ommunst Party becomes strong.
The Secretariat
The Secretanat
1t consisted of four

1f appointed by the Central Committee .’
members 1n 1922, ‘Since 1922, Stalin 18
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the head of the Seccrctamat as its Sccretary-General, Its
function 15 to keep a record of the work done by the various
departments. In recent times, it has become the essential organ
of the Party. The Politburecau and the Orgburcau have gone
mto the background All power is centred in the hands of the
Secretary-General who is Stalin himself

o s e

Q. 8. What are the fundamental rights and duties
of citizens under the Russian Constitution
of 1936 7

Ans Fundamental Rights

(1) Chapter X of the Stalin Constitution deals with the
fundamental rights and duties of the ciuzens of the U S. S. R.
Article 118 provides that the citizens of the U.S S. R. have
the right to work This means that they are guaranteed the
right of employment and payment for their work 1n accordance
with 1ts quantity and quahty The right to work is ensured by the
Socialist orgamisation of the national cconomy, the steady growth
of the productive forces of the Soviet Society, the ehimination
of the possibility of economic crises and the abolition of the
unemployment  One 1illustration is cnough to show as to how
the right to work is ensured When the World War Il ended
in 1945, a very large number of people released from
the army. In order to cmploy them, the government used
every kind of means to achieve its end. A law was passed that
every demobuilized soldier from the Soviet Army must be given
work within one month of his arrival at home. The employers
were also required to provide them with living accommodation.

(2) Article 119 provides that the citizens of the U. S.S. R,
he}ve the right to rest and leisure. The right to rest and
leisure 1s ensured by the reduction of the working day to seven
hours for the overwhelming majority of the workers, the
institution of annual vacations with full pay for workers and
employees and the provision of a wide net work of sanatona,
Test homes and clubs for the accommodation of the worhing
Pcople. Laws have been passed from time to time to lessen
the number of working hours for the labourers. In 1947, it
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was provided that the wagz-workers were to work for eight
hours a day. In the case of difficult work the working hours
were reduced to seven or sx hours a  day.
In the case of particularly arduous work, a working
day was to be limited only to four hours. Itis also to be
noted that the trade umions have done a lot 1n helping the
workers to have places of rest and leisure. It 1s said that'in
1940, about 25 lakhs of workers spent their vacations at the
rest homes.

(3) According to Article 120, all citizens have the right to
maintenance 1n old age and also n case of sickness and'
loss of capacity to work. This right 1s ensured by the extensive
development of social msurance of workers and employees at
state expense, free medical service for the working people and
the provision of a wide net-work of health resorts for the
use of working people

(4) Article 121 provides that all the. citizens of the
U S S. R have the right to education This right 1s ensured
by universal, compulsory elementary education All education
is to be free of charge An overwhelming majority of students
m the umversities and colleges are given stipends by the
state. The nstruction 1n schools 1s given n the native
language. Arrangements have also been made 1n the factories,
state farms, machine and tractor stations and collective farms
for free vocational, techmcal and agronomic traming for
working people. Itis to be noted that in 1940, the government
charged a twition fee 1n the three senior classes of the secondar
schools and the mstitutions of higher learmng. In 1947, the
Constitution was amended according to the law of 1940.

. (5) Arucle 122 guarantees women of the U.S.S. R,
equal nights with men 1n all spheres of economuc, state, cultural,
social and political hfe  The possibihity of exercising these
rights 1s ensured to women by granting them an equal right
with men to work, payment for work, rest and lewisure, social
msurance and education, and by state protection of the
interests of mother and child, pre-maternity and matermty
leave with full pay, and the prowision of wide net-work of
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maternity homes, nurseries and kinder-gartens.

It is to be noted that women play an important part in
the U.S S R In 1946, 277 women were elected to the
Supreme Sowviet of the U S S R. There were also 1700
women 1n the Supreme Soviet of the Umon and autonomous
Republics About 2500 women work mn research institutions
Women are not allowed to work at night 1n factories, etc.

(6) Article 123 guarantees the equality of rights to citizens
ofthe U S S. R, wrrespective of their nationality or race, in all
spheres of economic, state, cultural, social and pohitical hfe Any

direct or indirect restriction on the rights of, or, any establishment
ot direct or indirect privileges for ciizens on account of thewr
race or nationality, as well as any advocacy of racial or national
exclusiveness or hatred and contempt, is pumshable by law.

(7) Article 124 guarantees the freedom of conscience to all
citizens To ensure this, the Church in the U S S R. ss
separate from the state and the school from the church.
Freedom of religiobs worship and freedom of anti-religious
propaganda 1s recogmsed for all citizens It 1s to be noted that
mmU S S R.the birth, marriage and death certificates are
is used by civil authorities and not by the Church. There are said
to be about 30,000 religious congregations 1n the USSR with
some 8,000 Churches and mosques 1n regular use. In the
U. § S. R, greater emphasis 1s put on the study of sciences than
on religious dogmas.

(8) Article 125 guarantees the freedom of speech, freedom
of the press, freedom of assembly including the holding of mass
meetings and the freedom of street processions and demonstra-
tions to all the citizens of the U S. S R. These civil rights are
ensured by placing at the disposal of the working people and
their organisations, printing presses, stocks of paper, public
buildings, the streets, communications facilities and other
material requisites for the exercise of those nghts.

(9) Article 126 says that 1n conformity with the mnterests of
the working people and 1n order to develop the organisational
lmtiative and political activity of the masses of the people,
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atizens of the U. S S R. are ensured the right to unite in
public organisations These organisations are the trade unions,
cooperative associations, youth organisations, sport and defence
organisations, cultural, technical and scientific societies.

(10) Article 127 guarantees to all citizens the mnviolability of
the person No person can be placed under arrest except by
a decision of a Court or with the sanction of a Procurator.

(11) Article 128 says that the inviolability of the homes

of atizens and privacy of correspondence are protected by

law,

(12) Article 129 says that the U S S R affords the right
of asylum to foreign citizens who are persecuted for defending
the‘ mterests of the working people, or for therr scientific
activities, or for their struggle for national liberauon.

Fundamental Duties of the Citizens

1. If the people of the' U.S S R are guaranteed a
very large number of fundamental rights, they are also burdened
with many duties. According to Article 130 1t 1s the duty
of every citizen of the U. S. S R to abide by the Constitution
of theU.§ S R to observe the laws, to mantain labour
discipline, honestly to perform public duties, and to respect
the rules of Socialist intercourse.

2 According to Article 131, 1t 18 the duty of every
Cliizen to safeguard and strengthen public, socialist property
asthe sacred and inviolable foundation of the Soviet system,
a3 the source of the wealth and light of the country, as the
Source of the prosperous and cultured hfe of all the working
people. Persons commtting offences aganst public, socialist
Property are the enemues of the people.

] 3. According to Article 132, umversal military service
s aw. Military service in the Workers’ and Peasants’ Red
Tmy 15 an honourable duty of the citizens of the U. S. 8. R.

4. According to Article 133, it 1s the sacred duty of every

M1
‘2nto defend the fatherland. Treason to the country 1s
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punishable with all the severity of thelaw as the most heinous
of crimes. Treason consists in the wiolation of the oath of
allegiance, desertion to the c¢nemy, imparring the military
power of the state and espionage.

—— i

Q. 9 Describe the composition and powers of
the Supreme Soviet of the U. S S. R

Ans The highest organ of the state authority of the
U.S.S.R. 1s the Supreme Soviet of the U.S§ S R. The
Supreme Soviet has replaced the All-Union Congress which
existed before the inauguration of the Stalin Constitution.
The old Congress was a umcameral body. It consisted of
about 1500 members who were chosen by the Congresses of
the several Republics This must have been a cumbersome
body. It met for ashort period after every two years. The
unammous opinion is that it was not an efficient body. The
All-Unmion Congress lo hed hke a mass meenng. Iis main
function was to hear the reports of the officers regarding the
work done by them and pass resolutions on them It listened
to the speeches of the Communist leaders regarding the
achievements of the Commumsts 1n the various fields. The
All-Unmion Congress was more an instrument of education
and propaganda than a real legislauve body. The
Central Executive Committce was a bifuracted body. Its
one branch consisted of person who were chosen by the
Congress from 1ts own membership. The second branch con-
sisted of the nominees of the autonomous Republics and
regions. The work of the Central Executive Committee was
to carry on the work of the Federal Government between the
sessions of the All-Union Congress. The Central Executive
Committee exercised a great authouity in the field of legislation
and administration.

The Supreme Soviet of the U.S.S. R. which replaced
the All-Union Congress, exercises all rights vested 1n the
U S.S.R. by Aritcle 14 of the Constitution. Article 14 of

the Constitution gives the following powers to the Federal
Government :—

1. Representation of the Union in the international rela-

-
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tions, conclusion aud ratification of treaties with other states.

2. Questions of war and peace.
3 Admission of new Republics into the U. S. S. R.

4 Control over the observance of the Constitution of the
U 8 S R and assuring conformity of the Constitutions of the
Union Republics with the Constitution of the U. 8 S R.

5 Confirmation of alterations of boundaries between the
Union Republics, .

6 Confirmation of the formation of new Territories and

Regions and also of mew Autonomous Republics within
Union Republics.

7. Organization of the defence of the U S.8.R. and
cirection of all the armed forces of the U. S S. R.

8 TForeign trade on the basis of state monoply.

9, Safeguarding the security of the state,

10. Establishment of the national economic plans of the
U.S.8 R.

11. Approval of the single state budget of the U.S. S R.

as well as of the taxes and revenues which go to the All-Union
Republican and local budgets

12 Adminstration of the banks, industrial and agricultural

establishments and enterprises and trading enterprises of all-
Union 1importance

13. Admmistration of transport and communications.
14. Direction of the monetary and credit system.
15 Organisation of state msurance.

16. Raising and granting of loans.

17.
land as
waters

18. Establishment of the
education and pubhic health,

19, Organisation of a uniform system of national economic

Establishment of the basic principles for the use of
well as for the use of natucal deposits, forests and

basic principles in the interest of

statistics,
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20  Establishment of the principles of labour legislation.

21. Legislation on the judicial system and judicial pro-
cedure, criminal and civil codes.

22 Laws on citizenship of the Union ; laws and rights
of foreigners

23 Issuing of all-Union acts of amnesty.

The working of the Supreme Sovicte in actual practice
shows that 1t has busied 1tselt with the following things .—(1)
amendment of the Constitution, (2) admission of the new terri-
tories and formation of new Republicsof the U S S R, (3)
passing of the budget, (4) confirmation of decrees adopted by
the Presidium of the Supreme Sowviet 1n between the sessions
of the Supreme Soviet, (5) approval of reports on the forcign
policy of the USSR, and (6) the adoption of law on judicial
structure, citizen<hip, ratification and renunciation of treaties,
formation of commussions, etc.

The legislative powers of the U S.S R are exercised enclu-
clusively by the Supreme Soviet of the U S.SR. It has two
chambers . The Soviet of the Rnion and the Sovict of Nationa-
hties The Lower House 15 clected by the citizens of the
USSR. according to the electroal areas on the basis of one
deputy for every three lakhs of people The Upper House 1s
elected by the citizens of the various Umts of the U S S.R.
25 deputies are sent by every Unmion Republic, 11 deputics by
every Autonomous Republic, 5 deputies by every Autonomous
Region and 1 deputy by every national area. The result is
that White Russia and R.S F.SR have the same number of
deputies. 292 deputies out of 574 1n the Sovict of Nationalities
represent the Autonomous Republics, Regions and Arcas. Even
the smallest national groups, such as the Koriaks and Evenks
whose population 1s less than 13,000 and 6 000 respectively
have the right to send 1 deputy each to the Sowviet of
Nationalities

. The Supreme Soviet of the U SS.R. 1s elected for a
period of four years, Both of its chambers have equal rights.
They have an equal night to initiate legislation. The Russian

i
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system follows the Swiss model. The law is considered adopted
if passed by the both chambers of the Supreme Sowviet of
the USSR. by a sumple majority vote in each Chamber.
Laws passed by the Supreme Sowviet of the U.SSR. are
published in the languages of the Union Republics over the
signatures of the President and Secretary of the Presidium of
the Supreme Soviet of the U S.SR. Sessions of both houses
of the Supreme Soviet begin and terminate simultancously
These sessions are convened by the Presidium of the Supreme
Sowiet of the U SS R twice a year. Special sessions are convened
by the Presidium at 1ts discretion or on the demand of one of
the Union Republics. If there 1s a disagreement between the
two Chambers of the Supreme Soviet, the question 1s referred
for settlement to a conciliation commission formed on a parity
basis  If the concihation Commission fails to arrive at an
agreement, or its decision fails to satisfy one of the Chambers,
the question 1s considered for a second time by the Chambers
Failling agreement between the two Chambers, the Presidium
of the Supreme Soviet of the U S S R. dissolves and orders new
elections

The Supreme Soviet of the USSR, at a joint meeting
of both the Chambers elects the Presidium of the Supreme
Soviet of the U S S.R The Presidium 1s accountable to the
Supreme Soviet for all its activities.

The Soviet of the Unmion which 1s the Lower House, elects
its Chairman and Vice-Chairman The Soviet of Nationalities
which 1s the Upper House, elects 2 Chairman of the Soviet of
Nationalities and two Vice-Chairmen The Chairman of both
the Houses preside over the sittings of their respective Chambers
and direct the proceedings of those bodies

Both the Houses of the Supreme Sowviet test the Cre-
dentials of the members of their respective chambers On the
recommendation of the Credentials Commissions, the chambers
decide either to endorse the credentials or to annul the
elecuon of the deputis econcerned.

The Supreme Sowviet of the U.SSR. when it deems
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necessary appoints commussions of enquiry and 1navestigation on
any matter. It 15 the duty of all insttutions and pubhc
servants to comply with the demands of these Commuissions
and to submit to them the necessary materials and documents.

On the expiration of the term of office of the Supreme
Soviet of the U.S.S.R. orin the cvent of its dissolution prior
to the expiration of 1ts term of office, the Presidium of the
Supreme Soviet of the U.S S R. orders new clections to be
held within a period not excceding two months from the
date of expiration of the term of office or dissolution of
the U.SS.R. The newly elected Suprecme Soviet of the
U.S S R 1s convened by the out-going Presidium not Jater than
one month after the clection. The Supreme Soviet at a joint
sitting of both chambers appoints the Government of the
U S S R., nam:ly, the Council of Ministers.

Q. 10. Explain the judicial system of the U.S S R.

Ans. Chapter IV of the Stalin Constitution deals with the
judicial system of the U.S S R. According to 1t, justice 1n
the U. S. S. R.1s administered by the Supreme Court of the
U S S.R, the Supreme Courts of the Union Republics, the
Territorial and the Regional Courts, the Courts of the
Autonomous Republics and the Autonomous Regions, the Area
Courts, the Special Courts of the U.S.S R., established by
the decision of the Supreme Sovict of the USSR and the
People’s Courts. In all Courts, cases are tried with the partici-
pation of people’s assessors. Judicial proceedings are conducted
1n the language of the Union Republic., Autonomous Republic
or Autonomous Region. Persons not knowing the language are
guaranteed every opportumty of fully acquainting themselves
with the materal of the case through an 1nterpreter and hikewise
the right to use their own language 1n court. In all Courts of
the U. 8. S R,, cases are heard in public, unless otherwise
provided for by law, and the accused 1s guaranteed the right to
be defended by counsel. Judges are independent and subject
only to the law. ’
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In all the Courts, the assessors participate along with the
Judges except in those cases which are specially provided for
by law. By the Law on the Judicitary which was adopted
in 1938, two assessors sit with the Chairman of the Court or a
member appointed by him, in cases tried for the first time.
Appeal cases are reviewed by three members of the Court.
The regular member of the Court acts as the presiding Judge.
But this does not mean that the assessors do not enjoy equal
rights. The assessors have equal rights on all matters and the
decision 1s given by a majority vote All citizens who possess
electoral rights are entitled to be elected as judges or assessors
They can be removed by recall on the part of their electors or
on the basisof a verdict ina Court in a criminal proceeding
against them. It 1s to be noted that only those persons are elected
judges who have some sort of legal training

Appeals

The decisions and verdicts of all the Courts, except the
Supreme Courts of the U. S S R. and the Umon Republics
can be appealed by the accused or their represe tatives, or by
the procurators. There are no Courts in the U.S S R whose
function 1s exclusively appellate The case 15 sent to the
higher Court for a review so that it may be found out whether
the decision given by the lower Court 1s according to law .and
is supported by facts When a case 1s decided by a People’s
Court, the Regional, Territorial or Area Court above has the '
right of appeal Those cases which are tried for the first
time by Regional, Territorial or Area Court are reviewed
by the Supreme Court of the Union Republic If a case has
been decided by the Supreme Court of the Union Republic
in 1its original jurisdiction, 1its decision 1s final 'and cannot be
appealed against. It 1s clear that ordinarily cases pass
through only two judicial stages. Only 1n ‘rare cases when
it1s clear that a wrong decision has heen ‘given inspite of the
two stages, a case can be reviewed on the basis of a protest
made by either the Procurator of the Union Republic, the
Procurator-General, the Chairman of the Supreme Court of .

the Union Republic, or the Chawrman of the Supreme Court
of the U. S. S. R.
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The Constitution provides that the Supreme Court of th-.
U.S S R 1s the highest judicial organ and 1scharged witl
the supervision of the judicial activities of all the judicia
organs of the U.S8.5 R and of the Union Republics The
Supreme Court of the U. S.8. R and the special Courts of
the U S.S R. are elected by the Supreme Sowviet of thc
U.S. S. R, for a term of five years. The Supreme Courts
the Union Republics are for a term of five years. The Supreme
Courts of the Autonomous Republics are elected by thewr
Supreme Sowviets for five years. The Territorial and Regional of
Courts, the Courts, of Autonomous Regions and the Area Courts
ace elected by the Territorial, Regional or Area Sowviets of
Working People’s Deputies or by the Sowviets of vvorking
People’s Deputies of the Autonomous Regions for a term of five

ears
y People’s Courts

People’s Courts are elected by the citizens of the district
on the basis of umversal, direct and equal suffrage by secret
ballot for a term of three years. They are essentially courts
of original jurisdicion and they dispose of most of the civil
and criminal cases. They deal with crimes against Iife, health
hiberty, property, taxes, military duty, labour, laws, ete. It
15 the Council of Ministers of the Umon or the Autonomous
Republic which decides as to how many People’s Courts
should there be mn any locality The assessors serve on the
People’s Courts by turns for 10 days in a year The Judges

of the Courts are required to report periodically to therr
electors regarding the work done by them.

In addition to the People’s Courts, there are also the
Courts of the areas, regions, autonomous regions and the re-
publics. These Courts try both civil and criminal cases  [hey
also act as Courts of review for the cases tried by the People’
Courts  Each of these Courts consists of a chairman, Deputy
Chairman, members and people’s assessors

The Supreme Court of the Union Republic. 1s the highest
jucdicial organ 1n a Union Republic. It exercises supervisior
over all the judicial organs working within 1ts territory. Thi
supervision 1s exercised by reviewing the protests of the
Procurator General or Chairman of the Supreme Court ¢

‘ﬁ\h
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the U.S.S.R. or the Procuractor or Supreme Court Chair-
man of the Uailon Rapublic aganst the verdicts, decisions
or the judicial orders of th: lower Courts. It zan set aside
the judgmznts and ordares of th2 lower Charts It has also
revisional jurisdiction 1n imoa:taat awvil and crimunal cases.

There are also some Special Courts which operate in all
parts of the Uaioa, These Churts are the muhtary tribunals,
rail-road-transport Courts and watsr-transport Courts  As a
rule, two pzople’s assessors take part ia all these Courts along
with the Judges.

* Suprem: Courtof th2U S S. R

As regards the Supreme Court of the U. S S. R., 1t 1s the
highest judicial organ of the conntry. It supzrvises the juticial
work in the whole of the couatry, Thisis done by reviewing
the verdicts and the fiadings of the lower Courts on the protest
of its owa Charman or the Prozurator-Gzneral of the U S,
S. R. It also reviews tha decisions of the Spzeial Couts of tha
U S.S.R. Itactsasa Couct of original junsdiction 10 civil
and criminal cases which are of very gesat 1mportance. Thne
Supreme Court has.a Chairman, D:zputy Chairman ani
members. At present, it has 68 Judzes and 25 pzople’s ass=ssors,
It has five divisions kaown as the criminal, civil, mihtary,
rail-road transport and water-transport collegia.  When the
Suprems Court sits as a Court of original jurisdiction, 1t consists
of two p2ople’s assessors and a member of the Court. When 1t
sits as 3 Churt of review, 1t consists of three members of the
Court. Tne Chairman of the Supreme Court of U.S. S, R,
can preside over any sitting of any collegium of the Supreme

Court. He has the right to remove any case from any Court of
the U.S8.S.R, or the Union Republic and put forward
his findings before a full session nf the Supreme Court,

It is to bs noted that the Supremsz Court 18 a separate bady
whose function 1s the supervision of ths judicial activitics of al]
the judicial organs of the U $ S R, and of the Union
Republics. Its judges are declared to be “undspzadent ang
subject only to the law.” But this does not m=an that the Judyzes
of the Suprema= Court are unprzjudiced p2ople. “Tneindepzn-
dcn{:e of yudzes 1n examining concrete cases dozs not at al}
9};‘;@“&3 the duty to follow the general policy of the government

Jeju ‘.(:’113“3’ 18 aa organ of state power and therefore cannot
® owlside politics. " The demand that the judiciary remun
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outside of politics 15 no where and under no cifcumstances
realized.” According to Poliansky, “Ititis self-cvident that
the independence of judges does not releass them from the duty
to obey polutical directives, which of coursz also cannot go
against the Soviet Law that express:s the will of the psople, the
law-giver, directed to the dictatorsup of the proletariat.”
Sychkov says ¢ *“The clection of courts would immeasurably
strengthen our judicial organs, would make the Sowiet judiciary
an even muightier instrument 1n the hands of the working class.
The daily a1d and attention paid to the Soviet judiciiry by our
government and by the nearest colleague of the great Stalin—by
V.M Mbolotov personally—is a guarantee for that. The fact
that we are led by the great Commumist Paty, its Central
Commutice and our wise, great, dear, and beloved comrade Stalin
1§ a guaraatee for that.” The sam= writer says ““Tae Soviet judt-
ciary is an important and sharp weapon of the dictacorship of the
‘working class 1n the cause of strengthening socialist construction
and defending the conquests of the Octobar Socialist Revolu-
tion. That is why it is the duty of all judicial officials, all local
party and Soviet organs, properly to organise the argans of the
judiciary, to imprave their work, to select and advance for the
judicial organs new, honest and devoted to the cause of
socialism, Party and non-Party Bolshewiks”” According to
Kahnmn, ‘“the Supreme Courtis under the eyes of the Czntral
Commuttee of the Party and the Ceatral Executive Commuttee
of the U. 8. S, R. and its decisions correspond fully to the party
line.” To quote the sams writer agamn, “if ajudge is a good
Marxist, a dialectician, and expsrienced practical worker, a
cultired, literate person, then it can b: firmly smd  that 99
per cent of the verdicts and decisions would have positive
political sigmficance, would constitute ons of the best forms of
propaganda of Soviet laws, propaganda of the Party’s dicec-
tives If the judge isa poor Marxist who does not know the
Party decisions and lets limself be led by local organisation,
he is no good.”
.. Itisto benoted that the Suprems Court of the U. S. 8. R.
has no mnight to declare ultra vires the laws passed by the
legislature.  On_the other hand, the Couactt of Munisters
exercises a lot of influence. The Mnister of Justice 'not only
supervises the working of the law Courts, but also parucipates
m the plenary sessions of the Supreme Gourt.






